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Honorable J. P. Normand LaPlante
Turcotte Road
Sabattus, Mainc 04280

Dear Representative LaPlante:

On April 2, 1979, the Bureau of Civil Emeryency Preparcdness
advised all county and local governments of their obligations to
county and local employees working in the C.E.P. program resulting
from the pay package negotiated between the State and thQ}M.S.E.A.

[ 4

The advice was as follows:

"these State pay raises do not have Lo be passed
on to County employees that are under your State
Personnel Merit System. Each County and Local
Government is responsible for the wages of their
cmployeces.”

. 4
This advice was based on an ingquiry by the Bureau of Civiil
Emergency Preparedness to the Federal Defense Civil Preparedness
Agency. I am attaching copies of the correspondence between the
Maine Bureau of Civil Emergency Preparedness and the Federal Decfensc
Civil Preparedness Agency in this matter.

Salaries for some county officials are sct specilically by slatule,
for example Chapter 82 of the Public Laws of 1979 increascd the currcent
salarics of certain county officials throughout the State. I havoe
attached a copy of Chapter 82 for your review. You will note that the
Legislature has set specific salaries for officials such as Sherifl,
Judge of Probate and County Commissioners, but not for employces.
Employee salaries are set by the County Commissioners within the
personal services funding limits sct by the legislation in the counly
budget. Chapter 23 of the Resolves of 1979 established the budgel
for Androscoggin County for calendar year 1979. Of particular intcrest
is Appropriation Account No. 1015 for Civil Emergency Preparedness
functions of Androscoggin County. Within that account $66,229.00 is
appropriated for personal services. .

You have asked whether or not Androscoggin County Civil Emerqcency
Prcparcdneas employces may be granted a pay raisec by the county conmiti-
sioners without the approval of the county delegation of the Legislature?
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The answer to your question is in the affirmative. The county
commissioners may grant pay raises to county C.E.P. employees without
the approval of the county delegation or the Legislature. In our
opinion of February 28, 1979 (copy attached) we said: .

30 M.R.S.A. §201 (1978) provides that "[t]he county
commissioners in each county may appoint some suit-
able person to serve as clerk to the county commis-
sioners . . ." Section 801 of Title 30 also pro-
vides that "[t]he salary of all clerks shall be
determined by the county commissioners after receiv-
. ing a recommendation from the county officer under
whom such clerk is employed." In view of the fore-
going statutory provisions, it is apparent that the
county commissioners have both the authority and
the duty to control county expenditures, including
setting the compensation of those employees whose
salaries are not fixed by statute. See, e.g.,
Sheltra v. Auger, Me. 376 A.2d 463, 464 (1977); Watts
Dctective Agency, Inc. v. Inhabitants of County of
Sagadahoc, 137 Me. 233, 237-38 (1941). .

While the county commissioners may set the compcnsation of
county employees, they must do so within the confines of the budget
approval process set forth in 30 M.R.S.A. §252. Again, as we said
in our opinion of February 28, 1979:

As part of the county budget review process, the,
Legislature has "the power to change or alter -
specific line categories within the county estimates."
30 M.R.S.A. §253-A (1978). The salaries for all
county officers and employees within a department or
agency appear in the county estimates for that depart-
ment or agency under the category of "Personal
Services." In view ol iLs statulory authority 1o
make changes or alterations in "specific linc catce-
gories within the county estimates," the Legislature
may increase or decrease the appropriation available
for personal services within a county department or
agency. Consequently, the county commissioncrs have
statutory discretion to set the salary for a county
clerk, but the Legislature, via thc counly budget
review process, can set a ceiling on thce funds avail-
able for salaries and wages within a department or
agency of county government. See Op. Atty. Gen.,
February 1, 1976; Op. Atty. Gen., February 1, 1977.

In the case at hand, the Androscoggin County Commiséioners may
grant pay raises to county C.E.P. employees as long as the cost of
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those pay raises comes within the amount budgeted for personal
services or the flexibility given the Commissioners to adjust
those amounts through intradepartmental transfers or use of the

contingent account. 30 M.R.S.A. §§251 and Eﬁi 2

/
ROPBAERT J. §T0LTV
Deputy Attorney General

s

/,
RJS:jg

* The use of intradepartmental transfers and Lhe contingend
account is discussed more fully in the enclosed opinioun.
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February 28, 1979

Honorable Frank Wood
House of Representatives
State House

Augusta, Maine 04333

Dear Representative Wood:

This letter will respond to your oral request £Qr an
opinion regarding the Legislature's authority to regulate
the salaries paid to certain county employces. In particu-
lar, you have inquired regarding the extent to which the
Legislature, by means of the county budget review process,
can regulate the salary of a county clerk.

30 M.R.S.,A.§201 (1978) provides that "[Llhe couniy
commissioners in each county may appoint some suitable person
to serve as clerk to the county commissioners...." Section
801 of Title 30 also provides that “[tlhe salary of all clarks
shall be determined by the county commissioners after recciving
a recommendation from the county officer under whom such clerk
is employed." In view of the foregoing statutory provisions,
it is apparent that the county commissioners have both the
authority and the duty to control county cexpenditures, including
setting the compensation of those emplovees whosc salaries arc
not fixed by statute. Sec, c.g., Sheltra v. duger, Mo., 3706
A.2d 463, 464 (1977); Watts Dctective Aqency, Inc. v. Tnhabi-
tants of County of Sagadahoc, 137 Me. 233, 237=-34 (Lyal).

However, %he county commissioners are created by statute
and the authority of the county commissionors to control counby
expenditures is subject to the ultimate control of thue Leyiusla-
ture. See State v. Vallee, 136 Me. 432, 446 (1940). It is the
responsibility of the county commissioners to assess a county
‘tax each yecar and in doing s0 they arce requirced to prepare aibi-
mates of the anticipated expenditures for thc vear. 30 M.KR.S.A.
§252 (1978). It is provided by statute that these egtimates

"...shall be drawn s0 as to authorize

the appropriations to be made to each depart-
ment oxr agency of the county government for
the year. Such estimates shall providc spec-
ific amounts for personal services, contractual
services, commodities, debt scrvice and cgpital
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expenditures." 30 M.R.S.A. §252 (1978).

The county estimates are submitted to the Legislature for
review and approval. 30 M.R.S.A.$§253 (1978). The county
estimates, as amended and adopted by the Legislature, cons-
titute the county budget. Id.

As part of the county budget review process, the Legis-
lature has "the power to change or alter specific line cate-
gories within the county estimates." 30 M.R.S.A.§253-A (1978).
The salaries for all county officers and employees within a
department or agency appear in the county estimates for that
department or agency under the category of "Personal Services."
In view of its statutory authority to make changes or alterations
in "specific line categories within the county estimages,” the
Legislature may increase or decrease the appropriation avail-
able for personal services within a county department or agency.
Consequently, the county commissioners have statutory discretion
to set the salary for a county clerk, but the Legislature, via
the county budget review process, can set a ceiling on the funds
available for salaries and wages within a department or agency
of county government. See Op. Atty. Gen., PFebruary 12, 1976;
Op. Atty. Gen,, February 1, 1977. 3

You have also inquired whether the county commissioncrs
can increase the legislatively approved appropriation for pcrsonal
services within a department or agency, by means of intra-depart-
mental transfers or use of the contingency fund. 30 M.R.S.A.§252
(1978) provides in relevant part:

"Whenever any specific appropriation of
a department or agency of county government
shall prove insufficient to pay the required
expenditures for the statutory purposes for
which such appropriation was made, the county
commissioners may, upon written request of
such department or agency, transfer from any
other specific line appropriation of the samc
department or agency an amount as required to
meet such expenditures, provided that such
request shall bear the written approval cof the
majority of the county commissioners.

There is established a contingent account
in each county in an amount not to exceed
$50,000. Such funds as are available to ecach
county may be used for this purpose. This

1. Each department or agency of county government also sulmits
a "Salaries and Wages Detail Sheet" whlch lists the estimatced
salaries and wages by position.
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fund shall be used for emergency purposes
only at the discretion of the county comm-
issioners."

By permitting the county commissioners to make intra-depart-
mental transfers and to use the contingent account, the lLegis-
lature obviously recognized that unforseen circumstances may
necessitate a deviation from the legislatively approved county
budget. See Op. Atty.Gen., February 1, 1977; Op. Atty. Gen.,
June 22, 1977. The ability to utilize the contingent account
and to make intra-departmental transfers affords the county
commissioners some degree of flexibility in administering the
fiscal affairs of the county. See 30 M.R.S.A. §251(1978 Supp.)

With respect to intra-departmental transfers, it is
apparent that such transfers are permissible only where a
specific appropriation proves insufficient for the statutory
purposes for which it was made. Where the Legislature has
approved a specific appropriation for personal services for a
county department or agency, it would seem that such appropria-
tion would never prove insufficient for the statutory purposes
for which it was made.

)

Use of the contingent account is allowable only for
"emergency purposes.” What constitutes an emergency within
the meaning of 30 M.R.S.A.$§252 (1978 Supp.) is for the county
commissioners, acting within the range of their statutory dis-
cretion, to decide. I would point out, however, that we have
indicated on several occasions that intra-department transfers
and transfers from the contingent account should not be used
as devices to frustrate legislative intent. Op. Atty. Gen.,
June 22, 1977; Op. Atty. Gen., February 1, 1977; Op. Atty. Gen.,
February 12, 1976.

2. 30 M.R.S.A.§251 (1978 Supp.) provides in pertinent part:

“They (the county commissioners] shall examine,
allow and settle accounts of the receipts and
expenditures of the moneys of the county; represent
it; have the care of its property and management

of its business;...keep their books and accounts

on such forms and in such manner as shall be
approved by the State Department of Audit; and
perform all other duties required by law."
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I have taken the liberty of attaching copies of ‘Four
opinions from this office

3which deal with matters similar
to those you have raised. I hope this information is help-
ful.

Please feel free to call upon me again if I can be of
further assistance.

Attorney General

Enclosures

"}
3. The opinions are dated April 30, 1975, February 12, 1976,
February 1, 1977, June 22, 1977.



Inter-Departmental Memorandum  pace. APCLY 2, 1979

0_A11 Counties & Subdivisions Depr.__Ciyil Ewergency Preparedness
From_Administrative Officer Depe.__Civil Emeraency Preparedness .

Subject . Potential Pay Raises For State Lwployeces . .

We have written to DCPA Region I requesting a ruling relative to the potential pay
raises negotiated between the State of Maine and the union and its effect relative
to County and Local Employees.

The following is an excerpt from the reply received at this office this date:

"We have determined that these State pay raises do not have to be passed on to
County employees that are under your State Personnel Merit System. Each County
and Local Government is responsible for the wages of their employees."

The above statement means that any pay raises or wages paid to employees working
for C.E.P. in the Counties and Locals will be determined strictly by the governing
body in that entity. We request that this information be passed on to any of your
locals that have employees involved and paid for working in the C.E.P. Program.

This headquarteﬁs is aware at the present time of all wages being paid now and any
changes made in the future should be forwarded to us immediately.

//' ’ =

-aaf_ e T 2l
Scott B. - oﬁhson
Aduwinistrative Officer



Organization

Wide latitude has always been permitted in the organization and
managenent of merit systems where substantially all employees 1n
the State and local government are covered by that system, but &
fairly detailed requirements were prescribed for approximately:
one third of the States which establish cooperative inter-ggency
merit systems to meet the Federal requirement. This distinction
is removed in these standards and various types of personnel
organizations are accepted as long as they provide for impartial
administration of the personnel system.

Another significant change is a waiver of the Standards for small
local governments not now covered by a State or local merit system,
if the chief executive agrees to administer grant-aided programs
consistent with the six merit principles in the Inter-governmental
Personnel Act. This recognizes that in many small local govern-
ments it may not be cost effective to establish a merit personne]
system solely in order to be eliqible for Federal grants.
3

Reference: FLDCRAL REGISTER, dated Friday, February 16, 1979, Part 111

Office of Personnel Management

Standurds for a Merit System of Personnel Administration

Final Rule; Revision



DEFENSE CIVIL PREPAREDNESS AGENCY
Region One

Federal Reglunal Center
Maynard, Massachusetts 01754

March 29, 1979

Mr. Leslie B. Higgins

Acting Director

Bu rcau of Civi%Emergency Prcpurednee/;s
state Office Building

Augusta, Maine 04330

Attencion: Mr, Scott B, Johnson
Administrative Officer

Dear Mr, lliggins:

W c have reviewed your correspondence dated March 21, 1979
concerning pay raiscs that werc voted for all State employces,
We have determined that these State pay raises do not haye to

be passed on to County employces that are under your State
personnel Merit System, LEach County government is responsible
for the wages of their employees in their own County,

Our only requirement is that County and Local employees be
governed by an accepted personnel Merjt System, . ¢, State,
County, or Local, Mr, IFoxwell and Mr, Mchonald, of my
office, have discussed this matter and Mr, Foxwell has
determined that therce will be no audit exceptions on County
wages as determined by County government, They do not
have to be equal to Statc employees wages,

Sincerely,

(\.,Q\ 4{&}0*.Lrl'ﬂ Dt ! ! )

-~

Allan R, chb\}tz L7
Regional Director
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March 21, 1979 ' z
Ltr. #109-79-2

Allan R. Zenowitz, Director

Defense Civil Preparedness Agency
Reqion One - Federal Regional Center
Maynard, Massachusetts 01754

Attn: Don Foxwell & John McDonald
Dear M, Lenowitz:

This letter is in reference to a contract arrived at between the Maidt Stute
Lwployees Association and the State of Maine for pay ruises effertiv2 shortly.
With reqard to these pay raises, we are asking for a clarification of how Lhey
will affect county and local employees. These cmployecs are not considered
state employees; hence they are not directly involved Lut arce governed by
the: State Personne) Merit System because countices and locals do not have an
eslablished merit system,

)
Relative to wages, the following will apply Lo state cuploycees: -

[. A paynient of 315,00 per week retroaclive to duly 1, 1978 Lhra Horch,
1979 will Le wade in @ one-time payment. This $15.00 per weck will nol be added
Lo Lhe base pey. We are assuming, since Lhis one-time payment 75 not edded Lo
Lhee base pay, thal paymeat of same Lo counly and local cmployees would Le op
tionol tu the entily involved.

2. April 1, 1979 there will be added Lo the state employees® pay $16.00
per week.  July 1, 1979 there will be added another $15.00 or 64 Lo Lhe tale
employees® base pay.

thee Taral puragraph af this letter refors Lo o clarification of DCPA requirements,
for matching tundy tur Lhe counly and lotal cuployees o Lhal Lhereo will e no
quizstion in anyone's mind as Lo how these raises shoutd apply.  AFD raises uen-
Lonted are for tull Uime (40 hr.), permanent personnct,
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Problems that will be encountered particularly in the County Headquarters are:

1. A lack of funds. .

2. Raises, if applicable, could in some cases bring the employee pay up
equal to the County Director or possibly more.

3. Employees working for C.E.P. in the counties could very well be drawing
more pay in comparison to other county workers doing comparative work and this
would tend to create morale problems.

An early reply is requested so we can inform all concerned in order that they
can take the necessary steps to comply with DCPA requirements.

Sincerely,

Leslie B. Hiqgins
Acting Director

By:
Scott 6. Johnson
AMdministrative Officer.



