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July 18, 1979

To: Jawes B. Perkins, Jr., Acting Chairman
Workers' Cowpensation Comnission

From: Charles D, Devoe, Assistant Attorney Genersl

Re: Workers' Compensation Group Self-Insurance Eligibility
You have asked the following two questioms:

¢V May the Augusts Water District be approved fov
participation in the workers' compensation group self-
insurance plan of the Maine Municipsl Association?

Angwer; Yes, provided the applicant also satisfies
the fioancial ability to pay qualificatioms of the Workers'
Gompensation Act,

(2) Mey the Houlton Water District be approved for
participation in the workers' compensation group selfe
insurance plan of the Maine Municipal Association not-

sithstanding the non-participation in that plan by the
Town of Houlton?

Answer: Yes, provided the applicant also satisfics

the financial ability to pay qualifications of the Workers'
Compensation Act,

Anglysis: The one factor which disttnguishes the
two Questions is the non-participation by onc of the pareat
wunicipalities in the group self-insyrance plan in which
the water district seaks inclusion. This snalysis suggests
that parent municipality pavticipation is mot a comdicion
precedent to water district eligibility. The status of
the parent municipality is relevant only to the exteat that.
it reflects the ultimate financial abllity to pay of the
applicant,



Y

The statutory language which controls group self-insurance programs
is 39 M,R.5.A. §23 (lv78). The eligibility determination factors for
finclusion within a particulor sclf-insurance group are: (1) Joes the
applicant have common business objectives ox perform the soue type of
work as the group, 3Y M.R.S.A. §23, Sub=§§2-A and 4, and {2) what
financial impect will the applicant undexr consideration have on the
proposed or existing self-insurance group, 39 M.R.5.A. §23, Sub-§§ 4 avd
5. '

An applicant for inclusinn in a workers' compensation self-insurance
group must satisfy the threshhold standards set forth in two statutoxy
provisions. Section 23, Sub-§2-A requires that:

.Group self-insupers shell be those individuals or
corporations associated together having eimilar
business objectives, similar types of employment
or employees engaged in the same type of work.

Bection 23, Gub-§4, §A defines "employera" for purposes of group self-
insurance as:

(1) Employers with related activity in a givon industry
euploying persons who pexform work im commection with
‘the given industry;

(2) An incorporated or unincopporated assoclation ox

associations consiating exclusively of such employers
provided they employ persons. who perform such related
work in a given industry;

(3) A combination of omployers in subparagraph (1) and
an association or associations of ewployers as described
in subparagraph (2),

. Maine cities and towns comprise the majority of Mainme Municipal
Association membership, Quasi-municipal public corporations which perform
functions traditionally wunicipal in nature are admitted as aseociate mesbers.
The Augusta and Houlton Water Districts provide a service which is ordimarily
categorized as & municipal business objective., See 3A ANTIEY, INDEPENDENT LOCAL
GOVERNMENT ENTITIES §30J.00 (1479). Both water districts are single-purpose
publtc gorporations which provide a limited sexvice to the usual recipients
of wunicipal eewer and water service. Their business objective is not -
similer but rather identical with the business objectives and types of
employment requirewents found at 39 M,R.S.A. §23, Sub=§2-A, They thereiore
satisfy the common business objectives and siwmilar type of employmunt require-
ments found at 39 M.R.5.A. §23, Sub-§2-A.



Participation by the applicant water districts in the Maine Municipal
Association's Workers' Compensation self-insurance group alaso satiofies the
second statutory standard, found at IV M.R.5.A, §23, Sub-§4, ¥4, Sub-%(3).
Both districts employ persons directly providing services as quasi-municipal
sub-entities. The Maine Municipal Association i{s an incorporated agsociation
which, for Workers' Compemsation insurance purposes, comsists exclusively of
such amploycra. These are the two elemeats required to mect the statutory
definiciou of “employers" for purposes of group self-insurance.

. The final and more critical factor in deternining eligibility for
inclusion in a particulax seli-insurange group 4s the applicant's proof of
financial 'sbility to pay ite poremtial liability. The leading workers'
compensation treatise, 4 LARSON, THE IAW OF WORKMEN'S COMPENSATION §92.1C

(1978) emphasizes that group self-insurance programs have boen most seriously
criticized :

« « +« on the ground that the curreant solvency of

a moderate~-sized business is no guarantee that it
can be depended upon to pay long-term cowpaensation
obligations or survive disastrous accidents and
business depressions.

Section 2J of Title 39 was amended to add a new subasection 2-A by Public
Lawa 1973, Chapter 559, $2 (L.D. 1773)., The legislative history democustrates
that fiuancial ability, not the similarity in business objectives, is the
priuary concern of Workers' Compensstiom group sclf-insurance evaluntion,
The sponsor of L,D. 1779 underscored this concern in logislative debate,
Lagislative Recovd, pp. 4289-4250 (June 14, 1933),

MR, SMITH: Mr. Speaker and Lsdies and Gentlemen

of the House; The major concern that I had with

this plece of legislstion was that the groups that
could be formed under the law if this bill paszed,

we were very concerned that these groups would be
financially sound, so that if an employee ware hurt,
the payments could be wmade out of the group fund,

The chairman of the Labor Comnittee, My, Brown and
myself have been meeting with the Industrial Accldent
Commission and the Insurance Commigsioner to make
sure that there are encugh teeth inm this bill so that
he can deterwinme in advance LE such a group, Lf it
proposes, that it be allowed to provide workumen's
coumpensstion under the law 8o that those two officers
of the state have enough authority to make sure thuat
those groups are fimanclally sound . « « »



Suction 2J provides guidelines both to potential applicamts and to
the spproval suthovicy a8 to which ewployers can reasonably expect to be
added  to an axisting group and as to the foruation of @ new group, The
similarity of business objectives factors was added to group together with
euployers with similay risk and cost.factors to promote sound administration
and uniformity in losses pald. '

- Therefore, it would be reasonabls for you to consider the Augusta
Water District end the Houlton Water District as proper applicants for
inclusion 4o the Moine Municipal Association gyoup insofar as simllaricy
of business objectivea and type of work performed are concerned. The
Chairman of the Workers' Compensation Comaission wust examine the financial
data submitted by each applicaant to Jetermina whether or not that applicant
has sufficient resources to meet the predicted liabilicy of his potential
group, Whether applicant provides adequate proof of finanmcial ability teo
pay cau only be determined by you based upon the financisl informstion
provided in each caaoc,

Very truly yours,

CHARLES D, NEVOE
Asglstant Attornecy Ganeral

CDDssc



