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STEPHEN L. DIAMOND
JoHN S. GLEASON
JoHN M, R. PATERSON
ROBERT J. STOLT
DEPUTY ATTORNEYS GENERAL

RICcHARD S, COHEN
ATTORNEY GENERAL

StateE oF MAINE
DEPARTMENT O1 £ ATTORNEY GENERAL i
AUGUSTA, MAINE 04333

July 10, 1979

David Cole
Town Manager
China, Maine 04926

Dear Mr. Cole:

We would like to take this opportunity to respond to your oral
request for an opinion from this office regarding the compatibility
of the positions of notary public and constable. You should note
that ordinarily this Office would not issue a formal legal opinion
on a request such as yours because it does not fall within the
statutory provision under which we are authorized to issue such
opinion. 5 M.R.S.A. § 195. We have, however, researched this question

_a number of times and thus are able to supply you with the requested
i information.

The offices of notary public and constable have been held to be
incompatible both by courts, see, Pooler v. Reed, 73 Me. 129 (1882),
and in opinions rendered by this office, Opinion of the Attorney Gencral,
March 15, 1968; Opinion of the Attorney General, March 25, 1966, copies
of which opinions are enclosed herewith., The rationale behind such
decisions and opinions is that the Constitution of the State of Maine
prohibits a member of one branch of government from holding a position
in, and exercising the power of, another branch. See, e.g., Opinion
of the Attorney General, September 4, 1974. Further, under principlcs
of common law, 1t has been stated that no one person can hold two
governmental positions whose functions are, or might be, inconsistent.
See, Howard v. Harrington, 114 Me. 446 (1916).

We are, of course, aware of the limited way in which you
exercise your cunstabulary power; that is, only for the posting of
the warrant for the town meeting pursuant to 30 M.R.S.A. § 2052.

A similar argument was made to the court and rejected in the case of
Stubbs v, Lee, 64 Me. 195 (1874), in which the court found that the
offices of deputy sheriff and "trial justice" were incompatible.



Page 2

Hence, even in light of your limited use of your powers as a
constable, we remain of the opinion that the offices of notary
public and constable are incompatible.

It should be noted, for your information, that 30 M.R.S.A.
§ 2052, the statute dealing with the requirements of the warrant
for a town meeting, contains an alternative provision allowing the
warrant to be directed "to any person by name . . ." and allowing
that named person to post the warrant. 30 M.R.S.A. § 2052(3), (4).
Hence, you need not be a constable in order to post the warrant, so

long as it designates you by name as the person who is to notify the
voters.

~We hope that this information addresses your concerns. If you
have any further questions, please feel free to contact this office.

Very truly yours,
,)sz*km L D st

i STEPHEN L. DIAMOND
Deputy Attorney General

SLDh:mfe

Enclosure



March 15, 1968

Mx. Granam I, Bcll
Buckfiold
Maine

Dcaxr Mr. Bell:

It has just been called to the attention of this office that
you are attompting to hold the officos of Notary Public, Justice
of the Peace, and Constable of the Town of Buckficld. Theo
positions oX Notary Public and Justice of the Pcace are incom=
patiblc with that of a constable. You cannot hold all threco
offices. This fact was established by the case of Pooler v.
Reed, 73 Me. 129. In that case the court said:

"I{is appointment to an acceoptance of tho ofiica
of Justice of the Pecace, after his election and qual-
iLfication as constablco, must be held to bo a surrcnder
of the office of constable. Stubbs v. Lee, 64 Me. 195."

Accoxding +o the records of the Secretary of state, you wexo
conmissioned a Wotaxy Public and a Justice of tho Pcacae on July 17,
1963. I understand that you were appointed and qualificd as a
constahle in June, 1l966; possibly cearlior, but at least you worc
appointed at that tiwma. Your appeintment as a constable having
come later than your cocmmission as a Notary Public and Justica
of the Pcase means that you are duly qualified as a constablo
but arxe no longexr a Notaxy Public or Justice of the Poace.

You must cease fxom actxng as a Notary Publxc or Justica of
the Peacc.

Very truly yours,

: Geoxge C. Wesat

GCW:H ' , . Deputy Attornay General
cc: Doxis Hayee



March 25, 1966

Mr. Charles Althenn
Wayvne
Maine

Dear Sir:

It has Jjust beon called to the attentlion of thic offico
that you are attempting to hold both the office of Notary
Public and Conatable. These two positions are incompatible
and you cannot hold both of them. This fact was establizhed

by the case of Poolerv. Reed, 73 Me. 129. In that case the
court said:

"His appolintment to an acceptance of the oflilce
of Justice of the Peace, after his clection and quul~
ification as constable, must be hold to bo a surrcnder
of the office of constable. Stubbs v. Lee, 64 Mc. Lv5."

Accoxding to the records of the Secrotary of stata, you
qualified as a Notary Public Octoberx 6, 1l96lL. I£ you havo bocn
appointed constable asince that date, you are no longor a Notary
Public and should not pecform functions in that capacity.

I£, on the other hand, your appointment as constablo wau
prioxr to that date, them you axc no longer a constablo and
should not nexform duties of that office.

It is hmghly improbable that you would have bgon appointod
a constable prior to that date without having boon reappointed,
It would appear that probably your appolntisont and quallfication
as a constable was subsaquent to October 6, 1961, so that prob-

ably you are a duly qualified constable but are not a duly
qualified Notarxy Public.



Mr. Charles Althenn 2= - March 25, 1966

I felt I should advice you 8o that you will not poxform
acts which might occasion troubles and problems foxr you.

Very truly yours,

George C. West

Deputy Attorney General
GCW: 1t



