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STEPHEN L. DIAMOND
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Jonn M. R. PATERSON
RoBeERT J. StoLt
DEPUTY ATTORNEYS GENERAL

RiCHARD S. COHEN
ATTORNEY GENERAL

Sratis OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04333

June 29, 1979

Honorable James A. McBreairty
Route #1

Caribou, Maine 04736

Dear Senator McBreairty:

You have orally requested an opinion regarding the
authority of a board of county commissioners to make
expenditures in excess of the legislatively approved county
budget. Stated in a slightly different manner, you have
inquired as to the extent to which the county commissiouners
may overspend the appropriations, as approved by the Legisla-
ture, in the individual line items of a county budget.

The commissioners for each county are statutorily obli-
gated to "prepare estimates of the sums necessary to defray
the expenses which have accrued or may probably accrue for
the coming year" within their respective counties. 30 M.R.S.A.
§252 (1978). Sece also 30 M.R.S.A. §251 (1978). In fulflilling
their responsibility to prepare the annual county estimates,
the commissioners must draw the estimates

"*so as to authorize the appropriations
to be made to each department or agency
of the county govermment for the year.
Such estimates shall provide specific
smounts for personal services, con-
tractual services, commodities, debt
service and capital expenditures."

30 M.R.S.A. §252 (1978) (emphasis added).

The estimates as drafted by the county commissioners are
then submitted to the Legislature for its review, amendment
and ultimate approval. 30 M.R.S.A. §§253, 253-A (1978). See
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also Op. Atty. Gen., February 27, 1979; Op. Atty. Gen.,
February 2, 1979. Since the county commissioners derive their
powers, duties and existence from the Legislature,* only that
body can approve and adopt the county budget. While the county
commissioners are required to prepare the annual estimates, it
is the Legislature's responsibility to determine what the
county's budget will be.

Once the county budget has received legislative approval,
it is the responsibility of the county commissioners to control
county expenditures. See, e.q., Sheltra v, Auger, Me., 376 A.2d
463, 464 (1977); Watts Detective Agency, Inc. v. Inhabitants of
County of Sagadahoc, 137 Me. 233,_237-38, 18 A.2d 308 (1941).
See also 30 M.R.S.A. §251 (1978).2 The question you have asked
1s, to what extent may the commissioners expend county funds in
excess of the budget as approved by the Legislature.

This Office has consistently taken the position that legis-
lative approval of a county's budget acts as a direction to the
county commissioners that county funds be expended in accordance
with that budget. Op. Atty. Gen., August 14, 1975. However,
the Legislature also recognized that unforeseen circumstances
may necessitate a deviation from the legislatively approved
county budget. Accordingly, the Legislature granted the county
commissioners the authority to expend funds from the contingent
account and to make intra-departmental transfers pursuant Lo
30 M.R.S.A. §252 (1978).

30 M.R.S.A.'§252 (1978) provides in relevant part:

"Whenever any specific appropriation of a
department or agency of county govermment shall
prove insufficient to pay the required expenditures
for the statutory purposes for which such appro-
priation was made, the county commissioners may,
upon written request of such department or agency,
transfer from any other specific line appropriation
of the same department or agency an amount as
required to meet such expenditures, provided that
such request shall bear the written approval of the
majority of the county commissioners.

1. Prince v. Skillin, 71 Me. 351, 373 (1888); Inhabitants
of Belfast, Appellants, 52 Me. 529, 530 (1864); Selectmen of
Ripley, Appellants, 39 Me. 350, 352 (1855).

2. 30 M.R.S.A. §251 (1978) provides in relevant part:

"They [the county commissioners] shall examine,
allow and settle accounts 0f the receipts and
expenditures of the moneys of the county...."
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There is established a contingent account
in each county in an amount not to exceed $50,000.
Such funds as are available to each county may
be used for this purpose. This fund shall be
used for emergency purposes only at the dis-
cretion of the county commissioners."

The establishment of the contingent account and the ability
to make intra-departmental transfers are the two mechanisms
which the Legislature created to afford the county commissioners
some degree of flexibility in administering the fiscal affairs
of the county.

An examination of the provisions of Title 30 governing
the county budget review process reveals no statutory device,
other than the two described above, whereby the county com-
missioners may overspend the specific appropriations approved
by the Legislature. It 'is my conclusion that the authority of
a board of county commissioners to deviate from the legislatively
approved county budget, without further legislative action, is
limited to use of the funds in the contingent account and trans-
ferring funds within a department of county government pursuant
to 30 M.R.S.A. §252 (1978). This conclusion is consistent with
prior opinions of this Office. In an opinion dated November 26,
1975, this Office stated:

"The situation you describe calls for over-
spending an individual line item in the
legislatively approved county budget. There
are only two ways the County Commissioners
may take such action without legislative
approval... The Commissioners may usc the
contingent account for this purpose or they
may, with certain limitations, make intra-
departmental transfers of funds from onc
specific line item to another.”

Op. Atty. Gen., November 26, 1975. See also Op. Atiy. Gen.,
February 1, 1977; Op. Atty. Gen., February 12, 1976; Op. ALLy
Gen., April 30, 1975, Copies of the four opinions cited above
are enclosed for your consideration. :

In summary, then, it is my conclusion that a board of
county commissioners is authorized to overspend the appropriations
reflected in the county budget, without further legislative
action,3 in two instances only. Those instances are intra-
departmental transfers and use of the funds in the contingent account.

3. It should be observed that the First Regular Session of
the 109th Legislature has enacted L.D. 1038 (H.P. 831) which
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I hope this information is helpful to you. Please feel
free to call upon me again i can be of further assistance.

Attorney General

RSC/sbh

would give counties adopting a charter form of government the
option of formulating a budget without legislative approval.
L.D. 1038 was enacted by both Houses of the Legislature and is
presently awaiting action by the Governor. Section 22 of L.D.
1038 would amend 30 M.R.S.A. §1601(2) by providing that

"[a]l county adopting a charter pursuant to this
subchapter may provide for a method of appropriating
money for county expenditures other than the present
statutory method. Such alternative method shall vest
in the county legislative body the authority to appro-
Priate money provided that within 45 days of final
adoption of the county budget the legislative bodies
of a majority of the municipalities within the county
may cause the budget to be recalled. If the budget
is recalled, the county shall, until a budget is
finally adopted, operate on 80% of the previous
year's budget.”
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Honorable Philip C. Jackson
Senate Chadbers |
State House . o ,
Augugwg, halne ' _’ , : o ..
Honorable C. Eve*et Dam = e T L ” .

- House of Reprcsentatlves . o B ' o : )
State House - S e ' T L
- Augusta, Malne

Gentlemen: . S

v . . B B

b

This replies to your lecner to the ALLorngy General dated
April 18, 1975, concernlng county commissioners,

Your first question reaas; , ' L

' “What course of action may be taken by the
- Attoxney General, the Legislature, the Legisla-
‘ tive Delegation or a Jjoint standing committee
of the ILegislature against counties thal have
overspant individual line items of the budgets
- for tba last blennxum°"A-

It mustibo noted Ffirst that the Legislature has expressly
prov;ded that the County Commissloners can overspend an individual
line item in two circumstances.  -First, when the specific appropria-

ticn proves: ' S .

-

*insufficient to pay the required expenditures

. for the statutory purposes for which such
appropriation was mnade, the couﬂty commissioners
may, upon written request of such department or
agency, transfer from any other specific line
appropriation of the same department or agency, -
an amounkt as reguired to meet such expenditure,
provided, that such request shall bear the
written anproval of the majority of the county .
commissioners.” 30 M.R.S.A. § 252,
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Sccond ‘tha Leglslauure has-

“establlshed a cont lngent account in each -

county in an amountmot to exceed $50,000. . .
This fund shall be used for emergency purposes =’
only at the discretion of the counLy comm;ss¢onero-
30 M.R.S.A. & 252 .

.

Determination of what constitutes an “emergency® within the
maanldg of this term as used in § 253 has been vested by the chlslqturc
~in the soun& judgmenu ‘of the County Comm1551oner .

If we assume that a set of facts hdu baen dovalopmd which
demonstrates that the county commissioners have overspent an individual
‘line item without compliance with either the first ox second above-

- describad exceptions‘permitting such action, your first guestion would
- then ask what action can be taken against. the county commissionecs
for violating § 2522 - 30 M.R.S5.A. § 59 provides a partial answer to .
that guestion: . L - e . - ‘

"Any agent oxr officer who 5ha1l WLlqully

violate sections 252, 401, 403 or 408 shall-
- be punished by a fine of not more than $500
or by imprisonment for. not more than 6 months,
. or by both wo . . ,

AT should be noted that this crlnlnal ‘sanction is 1mposable only if
. 1t appears beyond a ‘reasonable doubt that the county CommLSSlOWQr"
'w1?1Lully vmolated § 25z :

\]

I8 we assume thau tne facts do not warrant a flndlng bQYOﬁd a
reasonable doubt of a willful violation of § 252, but that, insteaqd,
the violation was the result of either negligence ox incompatence,
two remedial actions are avallable. First, the matter can bs
presented to the electorate as a basis for non-reelection. Secong,
the Legislature can take action towards removal of such county
commlissioners by impeachment or address purauan to Article IX,
-Sectlon 5, Constitution of Malne ‘
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‘Your second question reads: : : ;

- "What couxrssa of action may be taken by the

. above parson or groups against counties that e
have overspznt the total authoxized
expandltu:es, including authorizeéd contlnguncy~
funds, of the budgets of the last biennium2" =

to that guestion is similar to the first and threefold:’

.. The answer
if the overexp=enditure is

?irst, prosecution under 30 M.R.S.A. § 59,

. willful; second, prasent the. matter to the electorate for their Judgmean!

¥l reelecLlon, and thrd impeachment or address. .

Your thlrd quesL od asks-

“Do pres# ol limitations on county indebtedness
prevent a county from raising revenues in this .
mannexr to overspend their authoxrized budgets?"

. -

.We construe the word "prevenl" Lo mean “prohibit," and as thus

construed the question is answered in the affirmative. . .

The corporate vowers of a county are derived entirely frowm legisla-
State of Maine v. Vallee, 136 Me. 432, 446. The couni
commissioners cannoc appropriate funds, levy taxes, spand. orx meke any
financial commitments without the approval and consent of the Legislatw
Se= Maine v. Valles. BAlso see Opinion of the Attorney General to
Governor Longley, ‘dated February 27, 1975, and opinion of the Attorney.
General to Senator Clifford, dated January z9 1975, a copy of each of

-

which oplnlon is attached hereuo. : ] .

Tive enactments.

Your fourth quastion asks: _ ) L o

- "May the countias assess municipalities at a
- "higher rate than that required to fund the )
authorized budget?2™ v S }

30 M.R.S.A: § 252

The answer tO that guestion 1% negative.
- PX ovvacs that: T o L . _ .

*In order to assess a county tax, county commissimers
shall prepare estimates of the sums necessary to

- defray the &xpenses which have accrued or may
probably accrue for the coming year . . . ." =

*Such estimates shall be drawn so as to
authorize the appropriations to be -made to each
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30 M.R.S.A. §‘253 provides:

department or agency of the county. govcrnm@nt
for each year of the blcnnlum. - . " :

- *A copy of sald. estimates, with any

- amendments attached thereto adonued'by the’

Legislature, 1nc1udlng any changes in specific
line categories, for the assessment of the -
county taxes, shall bz filed by the Legislature
with the State auditor who shall retain the same
for a period'o" 3 Years, and shall be a public
record at the office of the clerk pf courts in

‘all countles- o o - o . .

30 ‘M.R.S.A. § 254 prov1des-

"When a counuy tax is authorized, the _
county commissioners shall, in April in the

' year For which such tax is granted, apportion
‘. it upon the towns and other places according

‘for .the paymeni of  the same, which shall not

to the last state valuation and f£fix the time

be earlierx than the first aay of the following
Sepuember -

T e ten,
R

Y
Ay

It is clear from the Loregong Suatutory prov151ons that the
- county commissioners can only raise such county tax as has been
authorized by .the Legislature's budgetary approval. .

Your F£ifth question’asks:f ‘ L S

The answer to that qyes;lon is negative.

-

“May the county commnissioners of any counLy

"‘authorize pay raises to county enployees or

county civil oXfficers during the present

fiscal year prior to Legislative approval of

the budget for the presadt fiscal yeaxr?”

derive their authority entirely £rom the statutes (Maine v.

and there is

The county commission

Valles)

no statute which authorizes them to grant pay raises ov

to make any other financial commitment or expenditure which has -not

been approved by the Legislature,

L3

with the sole excebtlon of an
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Temergency.” It does not seem likaly that a pay raise granted
tha egimates could ever constitute

pricr to LagﬁsWative aporoval of tha
BN "energency" within the meaning oI that phrase as used in 30 M.R.S.A

§ 252. ‘ : . . :
IX¥ X can ba of any ‘urtnar a-d to you in this matter, ' please
dVLDe ne . - - S .
o T vexy truly yours, S

(,/f"' ‘lJ /{L’ - . X
TARLES ,,ﬁg‘Oucﬁv- %k\?~ T

L. Assistant Attorney General
CRL:mie -
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Deac Aeure PPL&LWVQ Pos*—

This leuter aﬁsWers:ﬁve;aL GLeotLonS whichi you have presented
raily to this office, concerning county budget watters The quastions
nd answars are set forth below in serial fashion, and facbuul
ssumptlions will be given with the question where neCcessary.

0
{l o3}

1]

ol

1. Assuming that the'legisTaLivoly approved 1575~76 budget for a
county included salary increases for depu;f uhbrlfﬁg, but due to o wmis—
understanding of the minimum salarcy provisions of 30 M.,R.S.A. § 9506
these increases were not paid in 1975 - “What obligations do the County
‘Commiissicn=rg have to aiffect the pay raise for depuly sheriifs, retro-
aCLLV(Lj for L975 anﬂ pLosppctlve;y for 1876%"

This Dﬁ”lﬁe has conqlgupntly tﬁcun the pObltlon that the gounty
derives its powers solely from the Legislature and thatl Legislative
~approval of the couniy budget eatimates pursuant to 30 M.R.S.A. £5 253
~and 253~A is a directieon by the Legislatuze that funds cotainced from the
counuy tax and cther sources are to be cxpended in accoriance with that
budgest. . Attorney Genearal Opln*od, August LQ, 1675. Yt would follcow
,logicallj that the County Commissionersc must expend county fundczs 29
allocated in the budget, unleszs the lLegislature hkas glvcn the commissione
discretion in making expenditures in a specific arce. Whe Leg islature

5 glven the County Commissioners such discretion with rcjard to depuly
sheciffa, 30 M.R.S.A. § 958. After citing the nminimun cowpensation for
deputins with different training achievements, section 958 states,

*Such comdensacion shall be established by tha respective county
commissioners and paid from the ros pectlve county treasuriez. . , "

The combined effect of Lna 1gglsxatlvely approved budget and
scctlion €58 would bz to give the county commissioners certain discrotion
within naximua and mlnlmum limits. The mazimun expenditurae for
deputies® salaries would be the total allocation for this purpose

A



Hono*éble.aonnie D. Post
l”‘gu 2 )
Fenraary 12 1976

in the budget, while the wminiwum for a given deputy is set by section
958. The county comnlssioners are rejguired to establish the compansa
tion to ba paid, bul their only oosligation, as such, is to establish
the compensation within the stated fimits, This analysis would apply
iither prospectively or rotrospectively. ' .

L)

2. *“cCain tha county commissioncers hire a person to Ll'l;)ﬁOSlLlon
“which was not appsov“& in the oonqtf line item budget?"

The answeir to this unSuWOﬂ ig geuaralxv negative. Couanly line
itaw budgets conltain a "s:alavries and wagesa Detail™ which lists the
budgeted salagies and wages Ly position. These lists are usually
iu;te detalied and would include evazcy JnL*ClpaLQu position. In keecp-—
ing with the opinion of this office that legislative approval of the.
budgat is a direction from the legislature that county funds shall be
spant in the approved mannax, the county conmissioners may not hire-a
‘pexson to £ill a position s hLCﬂ was not included in the budcu»,

It should be recogni cd howeva:, that unforesean e““lganlOG may
arise which would require the comnissioners to the additional pecsonncl
on an intaerim basis. The coam¢gg‘onwna do have the authoglity o use thoe

coutlngen. account to mest emergencie so long as Lthe account is not
2d to civcumvent legislative lntent 30 M.R.S.A. § 25Z; PLLohney

Genv“al Opinion, January 29, 1975. Singcz it cannot be presumad tlo:

the Legilslature would intend to hamstrlng county govecnmenl in coplng

with emergency situations, in our opinion limited, interim hiring in

such situation would nct be proghibited even though the Jositions vo ba

filled were not'included in the badget.

3.  "caa the county uOmnlelonCKS hice a perscn for a position at
a pay rate whlch exceeads the rate authorized in the countv line itom.
buugecO"n : : . ,

The ansver to this question is gensrally negative, and foc the
sane reasons as stated in answax to questlon number 2, In those cases
where the county commissioners are given discration in setiing pay rates,
- sucti as deputy sheciffs [30 M.R.S.A. § 958] and clerks [30 M.R.3.A.
§ 8013, tas leglslahlv%ly appxove& oudget a“u5 as a ceiling £for the
pay rate. :

4. "Can uhe county courissioners, without rurther action by the
Lpglslauura, use monies available in the counuj contingent account to
- pay for expensas which were budgeted in 1J7J but naver expandcd,
specilically the pay raisa IOL deputj snerifis?"  [See guastion Hl]

Tha Lountg contingent account is ebiﬁblis G by 30 M.R.S.h. § 252,
which reads, in pecrtinent part: :
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"There is established a contingent hccount in
each county in an amount not tc exceed $50, CO0.
Sucn funds as are available to Ld"“ couniy way

e used for this purpese. This fund shall oo
used for 2RRLGency Eﬁ“ﬁa:nv only at tno Gisn-— I
ciretion of the county comwissionacs, AL Lhe -

ead of each fiscal vear tuz2ce sSiali pe tadns~_'
ferred from unencumbeced county fuunds an aouant
sufficient to restoce. the established county
contincent accounﬁ.ﬁ {(emphasis provided)

‘The Legislature has u?tﬂﬂ7lbﬂ 2d thic acccunt, stated it ls to ba used
Tor 'emergancy purposes,” and hes vested datermination of what con-

- stitutes an amecgeacy” in the sound judgaent of the couniyv commissioners.
Attorney Gesnecal Opinion, April 36, 1975. Thecefore, no further legislo-
tive action would be necessary for use of the contingenlt account, if the
county comrissioners have Jdetecmined there is an energency. Since
determination thst an "emergeoncy® @xists 1s within the discretion of the
commlssioners and would depend on all sucrounding circumstances, wo
cannot stote whether the necessity for a zetsoactive pay-caise EOL

deputies would he considecad such cmz:aeqcy.

' 5. "Lan the coungj commissioners transfer Funds from the l973
urplus o thc county contin geug account and use thsse funds Lo overspend
2 lt ex in the 1576 budagst wit ivther legislative action? Can
T comieissioners use thes2 funds fog waking non-bulgeted expen-
065, QqerxLlrallv contimuing tn2 salary off counlty empioveas whosa

al auwdlng ‘has . bmen u'JW&nau“d? : ’

‘. h
;"‘
)4
o
rr

e
-
!
4
'

A
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Both 320 M.R'.S.A, 5 252 [guoted zbove] and 36 M.R.S.A. § 403, con-
cerning “sucplus Lunds,” allow the county comnilssionacs Lo use sucplug
fuads lunexpended pelances and actuel revenue in oxca20s of egtimatos)

Lo hestogn the .contingent account at the end of any fiscal year :
Bowever, again uwtilization of funds in the account would depand upon
whetheir the county commissionecs decide that there i3 an "emergancey.”
Zzoendl tuces neaded to meet zn unforeseen emergency may exceed ceriain
line item awounts in the county budget. However, the contingsnit account

‘should nob b2 ugsed asg a mechanism Lo clrcunvent: l“QLbL&L—V“ uuLho izaliov

on the countj level have the
xuj expenditures stay within the
i lature?”

- S, "What official or officis
respounsibility for ensuring that
buget limits as approved by the T

O
‘C'C-bl

Tha auswer to this quastion is that the county commissioners, as
the chief administrative officers of county government, are xv iponsible
for ensuring that expenditures stay within budget llmltq. Title 30
M.R.5.A. § 251, conce:nlng the commissioners’ dutles provides in part:
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“Phey shall examine, allow and sebtle accounts

5
of the receidls und -ApehuLtures ol tha moneys
ot the county; . .. have tne care of its pgopalLy
and management of its business; . . . keep thelr -7 .
books and accounts on such forms and in sual "
manner as chall be apprcecved Sy the State Depari-
went of audit; ana pel£o~m 11 other dutics

required o/ law. .

Tha UOLPL] commissioners have exciusive jurisdicition, with regard to-
.other county officers, in matters of county property and Liszcazl mancge-

manc. 'ﬂatts Dztective Agency v. Inhabitants of ugqaeahoc County,
A.24 3038 (LS4l). Therefore, it is the commission=ss wiho must b:am

'reaDOQSLDllluj o; XKeeping- expengﬂLures WLtqmn the buagvu.

1 hopz thoese auswers to your ULnSLLOHu will »e thp;uL- le
continu2 to call on us whenever you feel we may be of assistanca.
Sincerely,
5. KiRK STPULSYRUP
! - Assista

ni Atuorn y genera

SKS :mfa‘

La
the .
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Joserit E. BRENNAN
ATTORNEY GENERAL

-

Ricuarp 8. Conen
Jouln M. R PATERSON
DONALD G. ALEXANDER
DEPUTY ATTORNEYS GEMLE

STATE OF MAINE
- DEPARTMENT OF THE ATTORNEY GENERAL
- " AUGUSTA, MAINE 04333 e

?ebruary 1, 1977

Fonorable Stephen T. Hughes
House of Representaulves
State House - :
~Augusta, Mailne.

'Daar Representatlve Hughes-

" This letter responds to your oral request for an oprnlon of

Januarv 17, 1977, and your letter of January 18, 1977. The four
questwons vou have asked as Chairman of tha Androscoggin County
Legislative Delegation, all concern county budger matters. These
questions and our answers and rationale are set forth 1nd1v1dua]1y
below. We are also enclosing with this letter copies of six previous
- opinions of this office on related county budget ques;;ona. The

copies are provided for your added lpformatlon.and for reference
) purposes Lhroughout this opinion. : : : - :

Ques;lon l-’-"To what extent may the Legislature,
through the county budget review process,
establish the salaries to be paid to county
‘staff employees, i.e., those employees whose
salary is not establlshed bj statute?”

Tne answer to thlS uestion de‘oapds upon the particular osition bheinc
consider ed. ‘

As indicated in your question, there are certain county positions
for which the salary is specifically designated by statute. 'hese
officers and the respective salary amounts are set forth in 30 M.R.S.A.
§ 2.  However, the majority of county employees do not have their
salaries set in this manner. The salaries for all county officers and
- employees, whether set by statute or not, appear in the county budget
estimates both under the general category of "Personnel Services" and
in the "Salaries and Wages Detail Sheets.” This office has consistentl
stated its opinion that the counties derive their powers solely from
the Legislature and that Iegislative approval of the county budgets
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ocbligates the county commissioners to expend funds cbtained From the
county tax and other sources in accordance with that budget. See

. Opinion of February 12, 1976. Therefore, the Legislature may establish
the salaries to be paid to county staff employees through the budget
- approval process unless the Leglsldture has otherwise provided for

dlgcretlondry approval of such salaries by the county commissioners

or other counuy officers. Examples of such discretionary authority

is found in sections relating to compensation of deputy sheriffs '

(30 M.R.S.A. § 958) and clerical staff (30 M.R.S.A. § 801). In these
latter cases the legislatively approved budget acts as a ceiling upon
the county commiSsioners"auuhority to set the salaries. This guestion
is discussed in more detall An our opinion of February 12, 1976. ‘

Questlon 2. hpo whaL extent may the counby comm155101acs
deviate from the leglslatlvely'approved budget in thairx
expendlture“°” :

" The answer to this questmon is Ebau, w1th ceruain exceptions, the county
- commissioners have very little authority to deviate from the budget.

Coupty budgetﬁ llke most budgets, are established on a prospective
basis, and it is always possible that unforeseen circumstances may compo
some minor deviation from the budget estimate. The statutes recognize
this problem and allow £or such deviation through the mechanisms of

“intra-departmental transfers and the contingent account (30 M.R.S_A.

§ 252). See our opinions of April 30, 1975, and November 26, 1975,
However, with these two exceptions, the county commissioners are
reguired to carry out the legislatively approved budget and any major
deviations which are necessary would require legislative approval.-

In addition, the two mcchanlons for £lcx1blllty should not be used to
frueraue leglslatlve 1ntent : :

QuesLlon 3. "By whdt authorlty may a Regloter of
‘ Probate keep to his own use ceritin fees cnarged
by his office? What action, if any would be
required to alter this situation?"

The answer to this questlon is that a Register of Prdbatc is very

limited in the use of fees charged by th OfﬁlC&

We assume that your questwon does not concemplate persoqal use
of any fees by the Register of Probate, since the salary for the
Reglsters established by statute is in full compensatlon far the
performance of all official duties. 30 M.R.S.A. § 2; 18 M.R.S.A.

& 251. Therefore, the question is really whether fees collected by
the Register must be paid into the county treasury or wiether they
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may be used for purposes within the Registry. The general. statutery
provision on this questlon is found in 30 M.R.S.A. § 2, which reads,

in pertlnent part-v~

"ALL fees and charges of whatever nature, e&cept.

charges for the publication < notices required :
by law, which may be payable to any county officer,
- except clerks of court, shall be payable by them

to the county treasurer fo” the use and benefit

of the county, . . et

The exception stated in this section for charges for publication
of notices required by law is not authorization to reltain any excess
fees.. Such charges should be limited to the actual expense of pub-

" lication and Registers may not retain as additional compensation any

excess received from overestimating the amount required Lor pdbLlca~4

_tion. Opinion of the ‘Attorney General, May 18, 1966.

'SpeCLflc SLatutory provisions relating to Registers of Pprobate

“are found in Title 18, Chapter 7 (§ 251, et seq.). Section 251 authoriz

the Registers to charge a "reasonable fee" for making copies of wills,
accounts, inventories, petitions and decrees. Thalt section also
specifies that fees paid for certain specified recorxds required to

be recorded in the Registry of Deeds ". . . shall be deemed to be

- official fees for the use of the county." Section 261 provides

that fees charxged by the register for approved blanks, forms or

- schedule paper M. . . shall be payable by the Register to the county

-

treasurer for the use and benefit of the county." Section 552 ,
establishes other fees which may be charged by the Reglster Finally,
section 553 statcs- , e

“Reglsters of Probate shall account for each
calendar quarter under oath to the county
treasurers for all fees received by them or
payable to them by wvirtue of the oifice,
specifying the items, and shall pay the
whole amount for each calendar quarter to

" the treasurers of their respective counties
not later than the 15th day of the followxng
month.,” (emphasis prov1dud)

Th_ forGQOLng rec1;atlon of uatutory provisions concerning the
fees chargeable by Registers of Probate does not indicate statutory
authority for reuentlon of any fees by these officers. The sacond
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portion of this question asked what action would be requiﬁed to alter

this situation. It would require statutory amendment to authorize
RLgisters of Probate to retain certain fees for use in their o;flces
if this is the result you intended. ‘ ,
Questlon 4. “May uhe LeglukLure prov;de through )
a county budget for appropriation to social’
 services to which no appropriation was pro-

posed by the County Commissioners?®

The. answer to thls question is affirmative.

xhe ratlonale for our questionlis set forth in detail in our
opinion of August 14 1975, a copy of whlch is enclosed with - Lan

letter.

Please ccntlnue “to call on us whenever you ‘believe we may be
oE aSSLSManca . . _ . .

| e  Slncerely, ' :
IR </A%ZZZ Cuc i//

S. KIRK STUDSTRUP g
Assistant Attorney'eene:alA

SKS:mfe -

Enclosu:es
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Honorasle Ehlllp C: Jacksan A , .
State Senatox = .0 R S |
¥ain Streest o ﬁ. et e : oL . .
.- Hacrlson, Maine 04040 ' S 4 L R
"Re:z Kenneb°c Counﬁy Ti nancxal Sxtuatlon o T
Dear S 1ato* Jacason~*ﬁ
. ‘You: latter of hoveﬂoar 13, 1o 75, described a f;nancxal
ftuation in Kenunsbec County and rwﬁupsted our opinion on the
~legality of one possible solution. B:Lefly stated, the County
— has exhaustad tha authorized funding in the departmezntal alloca-—
tion for the Jail, also known as “support of vecisoners.® The
County must find soma other source of funds for this purpose and
to meet olher obligatioas. There is an anticipated surplus of
$£125,000 in the dzpartmental allocation for the supacior Cour‘
alao known az the ”ceurt account, ® and you asks ;
: i - - .
:%:;:‘v. ”hﬁy'thﬁ surplhs fUnuS in. thm couxt account
- he legally used for support of pr1°0ﬁ053
“;and ouner rclated expanqas?" :

The answer to vour questloq is nogatmve. The situation: you
describe calls: for ovGrapandlng an individual line item in the
legislatively awpproved county budget, . There are only two ways the
County Comilssioners may take such action without legislative approval,
as describad in our opinion of April 30, 1975, addressed to you and
Representative Dam. The Commissioners may use the contingent account
foc this purpose or they may, with certain limitations, make intra-
depacrtmental  transfers of funds from one specific line item to
another, 30 M.R.S.A. § 252. @Neither alternative could be used
at Lthis time to meke available funds from the Supegioc Court account
Loc "CLprort of prisoners® or other purposes whlch are not dixectly

¢lated in a budgec sense to the court
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: T You indicated that the contingent account for Kennebec

County has been exhausted. Therefore, this option would be viablo
only 1f the account could b2 restored in scme manner. sie contingent
account is restored at the end of each fiscal vear from su:plus funds,
i.e. unencumberad funds, unexpended balances, and actual revenue in
excess of estimates. 30 M.R.S.A. §§ 252 and 408. Since the forecast

' surplusg in the 'Superioxr Court account will not bécome achtual surplus

until the end of the fiscal period, restoration of the contingent
account with these funds is not possible at this time. Howvever,
Section 252 also provides that "Such funds as are available to each
county may be used for [the contingent account], " and funds nade
availabdle from another source, such as. the State ContingenL.Account
{5 M.R.S.A. § 1507), could be used to augment the contingent sccount.
The latter suggestion is bayond the scopa of your qupstlog, but\xs

'lncludod for your lnfornatlon.

The cther alt*rnac*ve,'1nurgaﬁpa~trnntal transfer of ‘funds.
pursuant to 30 M.R.S5.A. § 252, nay not be used because such transiers
a2re guthorized only betweean gQBlelC line aogfoprlatxon within the

“same department or agency. The Superior Court and the Jail \uuopo&

of Prisonexs) are designated as snparaue and distinct deoﬂrbreqt@ fox

The- lorecost sptpWUS 1n ths Sup;rlor COJEt account cannoL bu

‘uzsed to restore the contingent account at this time, nor can it ba

used Ffor direct transfer to the Jail account. olnca these are the
two mechanisms made available to the county commissioncrs by statuta
to overspend an individual line item, it folbws that the forecast -

uurplus may’ nat ‘ba used fo: tho Jall account

4;. 5, » T Sincerexj,

JOSEPH E. BSRENMAN
Attorney .General

JE3:nfe

cc: Representative Theodore E. Lewin

Representative Richard J. Carey
Kennebec County Commisslionecs




