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STEPHEN L. DIAMOND
JOHN S. GLEASON
JoHN M. R. PATERSON
ROBERT J. STOLT
DEPUTY ATTORNEYS GENERAL

RICHARD S. COHEN
ATTORNEY GENERAL

StAaTE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04333

May 2, 1979

Honorable John D. Chapman

Honorable Robert S. Howe -

Chairmen, Business Legislation Committee
State House ;
Augusta, Maine 04333

Dear Senator Chapman and Representative Howe:

You have dinguired as to.our interpretation of the language
in art. IV, pt. 3, § 18 of the Maine Constitution which provides
that when an initiated bill is not enacted without change by the
Legislature, it "shall be submitted to the electors together with
any amended form, substitute, or recommendation of the Legislatuxne,
and in such manner that the people can choose between the competing
measures or reject both." More specifically, your inguiry concerns
the meaning of "amended form" and "substitute," as those terms.
are used in § 18. -

The problem stems from the fact that there is presently
pending before the Committee on Business Legislation a measure
proposed by the electors which would repeal 32 M.R.S.A, c. 28
(the "bottle law"). The Legislature has also referred to the
Committee ten legislative documents which would make various
amendments to that law.=Z{. Assuming:the; initiated bill is not
enacted without change by the Legislature, and thus must be
submitted to the electorate, the qguestion arises as to which,
if any, of the ten legislative documents would constitute an
amended form or substitute so that, if passed by the Legislature,

- it would have to be placed on the ballot .as a competing measure.

1/ The numbers and titles of those legislative documents
are set out in Appendix A to this opinion.
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Based upon Maine case law, we are compelled to conclude
that the passage of any of the ten bills would result in an
amended form of, or substitute for, the dinitiated bill under
art. IV, pt. 3, § 18. "Accordingly, that amended form or
substitute would. have to be included on the ballot as a
competing measure.’ We should add that ‘if more than one of
the bills were adopted by 'the Legislature, it is our view
that they would collectively constitute a single competing
measure. In other words, the alternatives 'available to the
electorate would be: 1) acceptance of the initiated bill; 2)
acceptance of the bottle bill as amended (regardless of the
number of amendments); or 3) rejection of both” (resulting in
the preservation of the existing law)." We shall proceed to
explain the reasons for our conclusion. - .

‘The principal case on this guestion is Farris, ex .rel.
Dorsky v. Goss, 143 Me. 227 (1948). ‘ In"Dorsky, the Legislature
failed to enact an initiated measure' (the "Barlow bill") which
would have placed certain restrictions on‘organized labor.
Instead, it passed the "Tabb bill" which. treated some, but not
all, of the subjects included in the "Barlow'bill." The Law
Court held that the Legislature's version was a substitute for
the measure proposed by ‘the electors, and thus the Secretary of
State was required to place both’ ve151ons on the initiative
ballot. C :

In construing art. IV, pt. 3,v§»18,'the Court’initially
observed that it is ‘irrelevant whether the Legislature intends
or perceives a particular bill to be a”compecing measure.
Rather, that determination must be made in accordance with the
test artlculated by the Court. :

"A bill which deals broadly w1th the
same general subject matter,.particu-
larly if it deals with it in'a‘manner
inconsistent’ with the initiated measure
- so that the two cannot stand!together,
is such a substitute as was’ refe rred to
in. . .. lart. IV, pt. 3, §.1L8]."
‘Dorsky, 'supra, at 232. -:~:ﬁun

Close analysms of the Dorskz_oplnlon reveals “that the Court's
test turns primarily on whether the various bills are “inconsistent
with each other. In dealing with thisiissue, the Court expressly
analogizes a competing measure to the- repeal or amendment of a
statute by implication. Invoking’ Lheﬁlaw on repeal by lmpl¢catlon,

|
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Dorsky focuses on whether the bill introduced through the customary
Tegislative .process would be 1nconsmstent ‘with, or repugnant to,
the measure 1nlt1ated by the electors,. so"that the two could not
coexmst.._

. The only modlflcatlon to Dorsky hes been on the subject of
emergency legislation. Relying ‘on the Legislature's constitu- '
tional power to enact such. leglslatlon, art. IV, pt. 3, § .16,
the Law. Court in McCaffrey v. Gartley, 377 A.2d4 1367 (Me., 1977),
held that an emergency amendment to “the uniform" property tax
law would not. be - competing measure with an initiated bill to
repeal that law. The McCaffrey oplnlon strongly. suggests,
however,‘that the Dorskz holding remalns the law of Maxne with
respect to nonemergency ‘measures. oy

"We declded in Dorskz that merely enactlng
'lnconSlstent legislation ‘could be sufficient

and, .in that case, was sufficient "[to create

a competlng measule] B McCaffrey, supra, at 1L371.

“If the Leglslaturc desxres that a proposal ;
‘be offered as an amended. form of an initiated
- bill, it may invoke the Dorsky rule by pass-
ing a nonemergency measure, ilnconsistent
with the initiated bill, that will ke
treated. like an amended~form of, or sub-
stitute for, the initiated bill." Id.

In short, the “1ncons;stency test” stlll governs nonemergcncy
legislation. . |

N

One commentator has explalned the Dorskx standard in
the follow1ng language. RIS

-"Do the two measures deal'W1th the same
. subject; eand are they measures which
cannot stand side-by-sideias law con-
s15tent1y and ha.rmon:s.ou.sZl.y'> - If so, one.
is a substitute for the'other." Steward,
The Law of Initiative Referendum in
- - Massachusetts, 12 N. Eng.. L. Rev. 455,
495 (1977) ;"' . o

3/ ©  The Court noted "how 1mportant 1t is that the Legislature

islation that falls within‘the scope of an initiative and
thereby make the amending measure effective immediately,’

377 A.28& 1371, See also Opinion of the Justices, 370 A.24
654 (1977) .

_have the authority to pass an'emergency bill amending leg-  o
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Applying the above analysic to the‘'ten legislative documents
pending before the Committee on Business Legislation, it is our
opinion that the passage of any of those bills would create a
competing measure. Since the initiated bill seeks to repeal
the bottle law, it is clear that it cannot coexist with legis-
lation which would result in an amended version of that law.

We would add that 'if more than one of the legislative docu~
ments were approved by the Leglslauure, “‘the approved bills
would constitute a:single competing measure. As indicated in
a prior Opinion of the Attorney General (Oplnion”issued to
Secretary of State'Gartley on July 8, :1977 - copy enclosed),
"the term 'amended. form' can encompass’ the sum of all legis-
lative alterations of the initiated blll."

Having. expressed our ‘legal oplnlon on “this SubjeCt we would
acknowledge that the result may create certain problems for the
Legislature. Although the Court in Dorskz pointed out that
§ 18 "places no curb on the enactment 'of legislation,"™ 143
Me. at 232, it can be argued that the'prevailing 1nLc1preta~
" tion of that section may operate to deter legislative action.:
Under that interpretation, the Legislature can make minor
amendments to the law only at the cost of complicating the
initiative questlon_é put before the voLers..ﬁ

Given the relative'clarity of the case law, we cannot
advise you that Dorsky’can ‘be interpreted to be inapplicable
to the present problem. Such advice would be tantamount to
the creation by the Office of the Attorney General of an
exception to a 3ud101ally~establlshed rule.é_‘ We would point

4/ This is no small‘cost,'as evidenced by the fact that art. IV,
~Pt. 3, § 20 requires that the quest tion be presented "concisely
and 1ntelllg1bly." L ‘

5/ The graV1ty'of‘thls problem was“éiénificantly'mitigated by -
McCaffrey v. Gartley, supra, which:allows the Legislature -~
to enact immediately effective emergency measures. S

6/ We might be inclined to advise  that'the rule does not reach .
a truly de minimus amendment to-a-law which the electors are . -
seeking to- repeal In our view, to be truly de minimus, the
amendment could in no way alter ‘either the purpose of the
law or the means used to effectuate that purpose. Since
none of the bills before the Committee satisfies this
criterion, we need not consider the wisdom of creating

such an e:»;cepta.on in an Opinion’ of the Attorney General.
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cut, however, that the Dorsky decision arose out of a significantly
different factual gituation, insofar as ‘it involved two incon-
sistent pieces of affirmative legislation, one proposed by the
electors and the other passed by the”Legislature.- By contrast,
the present situation stems from the Legislature's. desire to
amend a law which the initiative bill would repeal. In light of
these differences, and in light of the pxoblem  referenced' above,
it is possible, athough by no means certain,’// +that the Court
would interpret § 18 in a manner which'would produce a different
result under the facts as they exist in this case.8/. If the
Legislature deems  this possibility to‘be of sufficient importance,
the appropriate course of action would.bhe for the Senate or House
to request an advisory opinion of the Supreme Judlclal Court pur-
‘suant to art VI, § 3 of the Malne Constltutlon.

Please feel free to contact me lf I can be of any further
service.

\%}CHARD S. co&éa'

Attorney .General
RSC/ec SR ‘
Enclosure

7/ The appellants in McCaffrey'v. Gartley, supra, strenuously
argued that Dorsky should either be overruled oxr held
inapplicable 'to repealer initiatives.. See Brief of
Appellants, pp. 16-24 and Reply Brief of Appellants,

pPp. 10-16. The Court did not .address either of those
arguments, preferring instead to: hold that 'the Dorsky

rule does not apply to emergency leglslaLlon.

8/ The "problem with’' modifying Dorst Lother. than by saying that
‘the Legislature has the complete authorlLy to determine what
it wishes placed on the ballot'as"a.competing measure, lies.
in formulating a workable test.. /While it m;ght be tempting:
to exclude all‘bills which are not-'relevant to the purpose

behind the initiated bill,in that they do not offexr the
electors either’an alternative means of accomplishing

the same purpose oxr an altelnatlve approach to the over-
all problem, such a test would-require a’ detelmlnaLlon‘

of the "purpose behind the initiated bill." . Clearly, the
signatories to the initiative petition might have a myriad
of purposes for repealing the law.’ While some might con-
sider the bills before the Committee .as alternatlve ways
of satisfying thelr purposes, oLhers ‘might not. .In short,
any test requiring a a determination of the underlying puar=
pose of the initiative bill, in order to decide what is
truly an ‘amended form" or "substltuLe," is fraught with
problems. ‘



APPBN)EX A
" The E@llowug list sets ouL cheilegiélativeVdoéuments,l‘”@“
pendlng before ‘the Commit Lee on BuSLness Leglslatlcn, which

[ ”._w, )

would amend various ‘provisions in 32 M R S A cQ 28 (Lhe

"bottle ‘law"). SRS

L.D. 74 - AN ACT to Permit Store Ownems to Limit the

: : Houwrs During which they will' Aceept Return-—
ahle Beverage Containersrand“to Permilt them
o Linit the Number ofContainers they will'
Acaept. from ‘a Single Person ox Group at One
Time. :

‘L.D. 75 - ‘AN ACT 'to Allow Dealers*tp Restrlct Lhe Hours ..
o during ‘which! they willy AccepL Returnable
[‘Beverage COnLalners s

L.D.'469.-'f An ACT to 1mprove the EfflClGnCy and Operaulon 7f¥"“
o ' of RedempL;on Cenhexs“for,Re urnable ConLaanrs.;‘

L.D. 699 -~ AN ACT ‘to Increass Lhe“Handllng Charge for - Yﬁ S
- Returnable Beverage Contailners from 1# to 3 # . L

and to’ Provide foxr Prompt-Reimbursement of R

:ths Charge to’ Dealers and Redemleon Cenuels.¢flﬂmf

L.D. 765 -~ .. AN ACT ‘Relating to DeLexmmnaLLon of Rcfund
IR anlues on Bevelage ConLalneLb.,_
L.D. 793 -~ AN ACT to Amend ReLurnable Bevcxage ConLa;neL
: statutes to Require Distributor Operation of o
.+ Redemption CenLers and’to'Requxxe Re;;ilablc Do
."Contamnels. 4 e ¥

L.D.‘986‘—  AN ACT to Encou&age Lhe,Accep ance bj Distri- o
' L F;butors QL Bevelage Contalncxs.wq‘n_w‘ R uvﬁg”'

S
,v.,,' |

L.D. 993 —T,?AN ACT ‘o Provide Recycllng ‘and Conaemvac;on :
el ;fﬂUse of Unledeemod Re;un S on Bevelage ConLalnec5°‘~

L.D. 1141~

L.D.11267~5"¥AN ACT LO Amend he Returnable Bevelag@ ch*ffV"
.. .“tainer Statute to -Providerforia’ 25 Hanallng
“'Charge fox Repulnable‘BOLL1637 ﬂ ‘ .




. JOSEPH E. BRENNAN

- State House . N
‘Augusta, Malne 04333

.tDear Mr.,Garuley._

_provides that 'unless the Legislatuxe
"measure without:change, the measure’shall "be submitted -
» the electors together with:any amended:form, substitute
" recommendation of the LeglsLature,lanauln such  a mannex

o § 451-2 by changlnq the April. lsthdeadline: for establishing .
 the mill, rate, of“the unliorm propertjutax Lo Aprll lALn.et,h;vw

QUESTIOV.EV

K v i . .
ety X\"'- Vit v ,M‘..,'
' L s b

P Coir T A 1V
L’,J"b\; ¢ i‘:c Y dee {:!""“/'I 4 "‘:) ‘_/. PR '
‘ . " RICHARD S, COHEN :

- JOHN M. R. PATERSON
DoNALD G. ALEXANDER - ‘
DEPUTY ATTORNEYS GENERA

ATTORMEY GEMERAL

MWMOFMMWB .
DEPARTMENT OF THE ATTOR\IEY GENERAL
- AUGUSTA, MAI\E oa333

FJuly 8, 1977

The Honorable Mar&ham L. GarLley
Secretary  of State

The' follow;ng responds to your opinion: Lequest conccrnLngV;"f\#
the initiated bill to repeal the un¢form properLy tax. : .

BACKGROUND: . . ...

R L T B ERA R IR S
Me. Const. Art. IV, Part 3, Section: 18 establishes the "

procedure for “direct initiative of. laglslatxon.“. SocLion 18

Fenacts the ‘dnitiated.. ‘

the people can chuo»; betwveen the compeLlng measures or
both."‘ . .

An- 1n1t1aLed blll Lo repeal chel 11onm“prdperty'Laiﬁth’&
been presented toithe current sessioniofithe: LeglslaLure.- See

- Opinion of the" Justices, 370 A.2d4:654 Me.Jl977) SCCLlOn 2 T
<of the bill seeks: repeal of 20 MRSAHS o

747, ¢1st sentence Lol
“wsection 3i0f. the bill sceks* AN
repeal of 36 MRSA' ‘§-451-2 (Supp. 1976);. Both § 3747 and-§ 451-2
require the Legislature to set theimil jlate of the uniform . - T
prooerty tax by Anrll lst OL eacn_year.' v :

(through' repealiofisubsection  8).

P10 1977, c." 48 amends both 20/MRSA'S 3747 and 36 MRSA

s b, L 1977 ¢ I8 a compcxlngﬁmeasurc Wluh the init q
bill to repeal the uniform osope:ej“taA, sucn that c. 48 wmll
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have to s submitted to the electofate:at the referendum on
the initiated bill? - ey

ANSWER:

P.L. 1977, c. 48 together with P.L. 1977, ¢. 109 is a
competing measure with the initiated'bill to repeal the uni-
form property tax and must be submitted to the electorate at
the referendum on the initiated bill. .

REASONING:

C. 48 is an aAmended Form
, In an opinion' dated September®21,:1976, this office.con-.’
cluded that a change in the mill rate.of the 'uniform propexty. .
tax constitutes an amended form of.thetinitiated bill to re-: '
peal the uniform property tax. See'also Opinion of the Attorney
General, ‘May 20, '1277. In reaching this conclusion, this of-
fice reasoned that: T - ‘
. "Although a change in“theimill . rates does
not alter any language inthe.initiative
measure, it clearly alterswthe effect of that
measure. " If the mill rates' are changed prior
- -7+ to the referendum on theiinitiated measure,
- : - the passage of the initiatedimeasure -will
; - repeal the amended versionyof the uniform
property, tax and.-not the%version‘existing.at
the time.the initiative petition was. filed.
Thus in.practical terms-a.‘change 'in,the mill -

"' rates amends the initiative measure."

The reasoning of our Septenbe 1541976 ;opinion’ appliesi
t0 a change in therdate onrwhich theymill rate is established
as well as to a .change in the milliratesitself. 'Moreovexr, il
the change accomplished by.c. 48 isinoticonstrued as a com—.
peting measure, .the initiative process 'may be'frustrated. n '
The date by whichﬁthe»Legislature4musﬁﬂestablishfthe;mlll:rape .
bears a critical relation to the:leveliof  funding fox education.. =

- Pursuant to the law.as it existed'priox,to the enactment of
" c. 48, the Legislature was requiredito:set:the/mill rate of_
. the uniform property tax, and thusithe: level of funding foyeyaw.
_education, by April lst of every-year. rAsfa@prgctlgal Eatter,
this meant that the education budgetiwas.established before.
. the State appropriated moneys forpal}ﬂotherrprograms.. TnuSyﬂrz -
. when the education budget was established, that budget was . .. 1. .7 -
‘not in directﬁcompetitionawith‘allﬁptherfStQtGHPr9gramS~_'3OWTJR_ ”Q
ever, when the:lLegislature changesithe date on’which the mill. o

: rate must be set. to:later in the y,ea‘}f:’,'fi;e’i:he deteminaticzr}f Oty
the level of education funding comesiinto closer competitioOll -
ﬂw with the budget setting process forwallvother‘progrgms.v At
z9 . cach legislative session the Legislature may determine when

SN
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it will adopt the budget for thie upcoming fiscal year. The
importance of a particular change in the deadline for estab-
lishing the mill rate of the uniform property tax will depend
both upon the length of the change as well as upon the_ date
‘which the Legislature chooses for adopting the budget.i
Because the date upon which the budget will be adopted is not
set by .statute, and thus cannot be predicted, any change in

- the deadline must be considered as a:substantial change. Thus,
we do not have to reach the question of whether a de minimis

- change in an initiated bill constitutes an amended form.

e

Form and Number of Competing Measures

- In an opinion dated May 20, 1977, this.office concluded .
that P.L. 1977, c. 109 constituted. anamended form of the ini-
tiated bill to repeal the uniform property tax.2/ Because a
C. 48 is also an amended form of the initiated bilil to repeal
the uniform property tax, a guestion’arises as to the content

- and number of competing bills which' will be submitted to the.
electorate. LIRS : o

Me. Const. Art. IV, Pt. 3, § L8 provides that initiated
bills "shall be submitted to the electoxs together with any
amended form. . .and in such mannex:that the people can choose
between the competing measures or reject both." The use of

e the word "both" in’ the above guotediprovision apparently limits .
5@% the bills which can be sent to referendum to two - the initi- |
; ated bill and one competing measure.;,  See Farris ex rel Dorsky
v. Goss, 143 Me. 227, 240 (1948) (dissenting opinion). Taus,
¢. 48 and c. 109 apparently cannot both be separate competing
measures. : T ,

l/ L.D. 1828, AN .ACT to Reform théﬂState Budgetary Process,
establishes May lst as the date;for:'setting the mill rate
‘ of the uniform property tax. jAccoxding to the Statement
S of  Fact, -"[tlhe purpose of :theibill: is to establish a uni-
- form date for determining the’:current services expenditures,
including' education, by movingithe: existing deadline for e
setting education expenditurestitoiMay lst.  The same dead- "4}
- line for the'Part I budget would be established through. - o
: the Joint Rules." - : R R AR AR ' TR
2/ P.L. 1977, c. 109, repeals the-language in 36 M.R.S.A. , i
~ ' § 451~2 which establishes the'mill rate of the uniform . . .
property tax at 12.5 mills fox'the years after June 30, - .
1977, and requires the Legislature to set the rate in ac-
- cordance with 20 M.R.S.A. § 3747.0 Section 3747 requires oo n
‘the Legislature to annually establish the uniform property -
tax rate at a level such thatirevenues will not "exceed : .. & .-
50% of the basic education allocation.” -

—

o
Wi

)

: B R
. i [N
| A . PR

. S T A S T
A e A B Lk o T L L S N R S T T o o G\ :J;”.ﬂ‘..\‘.’fi‘ﬁ;f,n' i




9

o July 8,.1877 PO
" Page four ‘ -,‘1.Q~

5dsub3ect to the restrchlons of § 18

. amend the initiated measuxe without:limitation.  Thus, at 'ref-
gerendum,

'fThe 1nLerpreLatlonﬁ

‘electorate's right, to enact- lnltlatedwbllls.“”
“the possibility:. of “this 1nterxerence
cess, the amended ‘Form submittedi tot
. tain the sum’of.all amendments. ofithefinitiated-bill’ ‘whichi'are
. construed as. constltutlng competln

RS e SRR A e R deT el et M AR ARAS WAL T e

Section 18 could be interpretediso:.
‘ation of the initiated bill would constltute a' competing -

- measure.  For example, the first.alteration- enacted by the VJNRw”d

’Leglslature (c. 48). could be the.solej ‘competing  measure. . How~-' .
ever, such an interpretation could:- result in a total frustra~r¢
tion of the 1n1L1at1ve process.' If;alteratlons o£ the lnltl—ﬁ”

then” Lhe,LeglslaLureqcan

the electorate w1ll vote, wnether to approve or dls~f;

rlght of the peopl _
£§4:18] .of ithe, Constitutiony} towenact&legis«;w
ﬁlatlon and approve ox dlsapprove leg;slaelon’

o£ § l8'set forthwln Lhe precedlnq paragrapn
(that onlyithe:first; alLeraL;on of thewln;tlaLcd bill consti-
tutes.‘an® amended form) 'permits? LneMLeglsla -ure o rabridge :the! J
Invoxdex: ‘toravold" -
_w1th' ne‘lnltlaexve Prom
Lheueleceo:ato 5hou¢d con=

gmea»ures;iuTHue thercom—-i

&property tax’ wxl ﬂlnclude both cﬂ
. should-be: noted tbet §i

:§ 18 only: requlreSpthaLsanj amended@fonm kathe init laeed blll'
~“be sentoutito. referendum., ite

.. "amended  form"caniencompass the
'ationsﬁof:the%initiatedﬁbill&yw

Wneanlng OLithL term

ftlve_frustratlon

wf\*;ﬁu
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