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STEPHEN L. DIAMOND
JouN S. GLEASON
JouN M. R. PATERSON
ROBERT J. STOLT
DEPUTY ATTORNEYS GENERAL

RICHARD S. COHEN
ATTORNEY GEMERAL

STATE OF MAINE

DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04333 S

May 2, 1979.
Henry E. Warren, Commissioner o
Department of Environmental Protection ...
State House
Augusta, Maine . 04333
Re: Discharges to Class A Waters
Dear CommLSSLOner Warren:
You have posed the follow1ng questlons for ‘a legal opinion:
l. Can you dlscharge to Class A [fresh surfacel] water when the
quality of the discharge is equal to or better than the guality of
the receiving water? ,

2. Is there any condition under whlch there can be a [new]
discharge to Class A water?

Answer:;

Assuming that the questions include the terms shown in brackets
above, and that the discharge would contaln "wastes," the answer. to
both questlons is "no." :

Discussions:

The pivotal fact is that the proposed, receiving waters are classi-
fied as Class A waters. 38 M.R.S.A., §363, as amended by P.L. 1977,
c. 376, §6, specifically provides that "no new discharges'will be per-
mitted [into Class A waters] after the effective date of this section."”
The amendment inserting this language became effective October 24,
1977. A copy of the statute is appended..’

The first sentence of the same paragraph containing the quoted
prohibition also prov1de that "[t]lhere shall be no discharge of
sewage. or other wastes in“o water of this' classification. . ." subject
to a temporary exception for "existing licensed discharges.” Prior
to the adoption of P.L. 1977, c. 376, this.sentence prohibited such

discharges "unless specifically ‘licensed by the board upon flndlng
that no degradatlon will result to the quallty of such waters."

Taken alone, the "no new dxschaxqes"‘language*adaua in 1977
might be read to prohibit the addition of any water or effluent to
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Class A waters, whether or not the. discharge contained "sewage or
other wastes.". However, given the statutory definition of "discharge,"
the better reading would be that any addition of pollutants to Class
A waters is prohibited, unless licensed before the effective date of
the amendment. Since the Department has‘construe% the term "waste"
as used in the water statutes to mean‘"pollutant"~/thls reading
would make the first and last sentences of the paragraph consistent,
in splte of their slightly different phra31ng.

The second gquestion answers itself, since it uses the term
"discharge." Assuming instead that the question is whether any
water or effluent may be added to Class A waters under any circum-
stances, it appears that it would" be permltted only if the added
'water contained no - pollutants. R , _

I hope this will be'of a351stance to you.

ulncerely,n,'

Assistant Attorney General

GWS:ig

Enc:

1/ "iDischarge "'means “any spilIihg;“leaking,'pumping,'pouring,
emptying, dumping, disposing -or.other additon of any
pollutant to water of the State."f 38 M.R.S.A. §361-A(1).

g/ See §§10-12 of the Department’' s leglslatlon introduced in

. the 109th Legislature as L.D. 1071 ~and the” accompanylng
istatement of fact. T
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search and experimentation conducted under this section shall
be subject to such terms and conditions as the department
deems necessary in order to protect the public’s health, safety
and general welfare, and may be terminated by the department
at any time upon 24 hours’ written notice.

1973, c. 423, § 3.

§ 363. Standards of classification of fresh waters
The board shall have 4 standards for the classification of
fresh surface waters.

Class A shall be the highest classification and shall be of
such quality that it can be used for recreational purposes, in-
cluding bathing, and for public water supplies after disinfection.
The dissolved oxygen content of such waters shall not be less
than 75% saturation or as naturally occurs, and contain not
more than 20 fecal coliform bacteria per 100 milliliters.

These waters shall be free from sludge deposits, solid refuse
and floating solids such as oils, grease or scum. There shall be
no disposal of any matter or substance in these waters which
would impart color, turbidity, taste or odor other than that
which naturally occurs in said waters, nor shall such matter or
substance alter the temperature or hydrogen-ion concentration
of these waters or contain chemical constituents which would be
harmful or offensive to humans or which would be harmful to
animal or aquatic life. INo radioactive matter or substance shall
be permitted in these waters other than that occurring from
nalural phenomena.

There shall be no discharge of sewage or other wasles into
water of this classification and no deposits of such material on
the banks of such walers in such a manner that transfer of the
material into the waters is likely, except that existing licensed
discharges into water of this classification will be allowed to
continue until practical alternatives exist, but no new discharges
will be permitted after the effective date of this section.

Class B, the 2nd highest classification, shall be divided into 2
designated groups as B-1 and B-2.

B-1. Waters of this class shall be considered the higher
quality of the Class B group and shall be acceptable for recrea-
tional purposes, including water contact recreation, for usc as
potable water supply after adequate treatment and for a fish
and wildlife habitat. The dissolved oxygen of such waters shall
be not less than 75% of saturation, and not less than 5 parts per
million at any time. The fecal coliform bacteria shall not ex-
ceed 60 per 100 milliliters.
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Ch. 3 PROTECTION OF WATERS 38 § 363

These waters shall be free from sludge deposits, solid refuse
and floating solids such as oils, grease or scum. There shall be
no disposal of any matter or subs:ance in these waters which
imparts color, turbidity, taste or odor which would impair the
usages ascribed to this classification nor shall such matter or
substance alter the temperature or hydrogen-ion concentration
of these waters so as to render such waters harmful to fish or
other aquatic life. There shall be no discharge to these waters
which will cause the hydrogen-ion concentration or “pH” of
these waters to fall outside of the 6.0 to 8.5 range. There shall
be no disposal of any matter or substance that contains chemical
constituents which are harmful to humans, animals or aquatic
life or which adversely affect any other water use in this class.
No radioactive matter or substances shall be discharged to these
waters which will raise the radio-nuclide concentrations above
the standards as established by the United States Public Health
Service as being acceptable for drinking water. These waters
shall be free of any matter or substance which alters the compo-
sition of bottom fauna, which adversely affects the physical or
chemical nature of bottom material, or which interferes with the
propagation of fish.

There shall be no disposal of sewage, industrial wastes or
other wastes in such waters, except those which have received
treatment for the adequate removal of waste constituents includ-
ing, but not limited to, solids, color, turbidity, taste, odor or tox-
ic material, such that these treated wastes will not lower the
standards or alter the usages of this classification, nor shall such
disposal of sewage or waste be injurious to aquatic life or ren-
der such dangerous for human consumption.

B-2. Waters of this class shall be acceptable for recrea-
tional purnoses including water contact recreation, for industrial
and potable water supplies after adequate treatment, and for a
fish and wildlife habitat. The dissolved oxygen of such waters
shall not be less than 60% of saturation, and not less than 5
parts per million at any time. The fecal coliform bacteria is not
to exceed 200 per 100 milliliters.

These waters shall be free from sludge deposits, solid refuse
and floating solids such as oils, grease or scum. There shall be
no disposal of any matter or substance in these waters which
imparts color, turbidity, taste or odor which would impair the
usages ascribed to this classification, nor shall such matter or
substance alter the temperature or hydrogen-ion concentration
of the waters so as to render such waters harmful to fish or oth-
er aquatic life. There shall be no disposal of any matter or sub-
stance that contains chemical constituents which are harmful to
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humans, animal or aquatic life, or which adversely affect any
other water use in this class. There shall be no discharge to
these waters which will cause the hydrogen-ion concentration or
“pH"” of these waters to fall outside of the 6.0 to 8.5 range. No
radioactive matter or substance shall be discharged to these wa-
ters which will raise the radio-nuclide concentrations above the
standards as established by the United States Public Health
Service as being acceptable for drinking water. These waters
shall be free of any matter or substance which alters the compo-
sition of bottom fauna, which adversely affects the physical or
chemical nature of bottom material, or which interferes with the
propagation of fish,

There shall be no disposal of sewage, industrial wastes or
other wastes in such waters except those which have received
treatment for the adequate removal of waste constituents includ-
ing, but not limited to, solids, color, turbidity, taste, odor or tox-
ic material, such that these treated wastes will not lower the
standards or alter the usages of this classification, nor shall such
disposal of sewage or waste be injurious to aguatic life or render
such dangerous for human consumption.

Class C waters, the 3rd highest classification, shall be of
such a quality as to be satisfactory for recreational boating and
fishing, for a fish and wildlifé habitat and for other uses except
potable water supplies and water contact recreation, unless such
waters are adequately treated.

The dissolved oxygen content of such waters shall not be
less than 5 parts per million, except in those cases where the
board finds that the natural dissolved oxygen of any such body
of water falls below 5 parts per million, in which case the board
may grant a variance to this requirement. In no event shall the
dissolved oxygen content of such waters be less than 4 parts per
million. The fecal coliform bacteria is not to exceed 1,000 per
100 milliliters.

These waters shall be free from sludge deposits, solid refuse
and floating solids such as oils, grease or scum. 7There shall be
no disposal of any matter or substance in these waters which
imparts color, turbidity, taste or odor which would impair the
usages ascribed to this classification, nor shall such matter or
substance alter the temperature or hydrogen-ion content of the
waters so as to vender such waters harmful to fish or other
aguatic life. There shall be no discharge to these waters which
will cause the hydrogen-ion concentration or “pI” of these wa-
ters to fall outside of the 6.0 to 8.5 range. There shall be no dis-
posal of any matter or substance that contains chemical constit-
uents which are harmful to humans, animal or aguatic life or
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which adversely affect any other water use in this class. No ra-
dioactive material or substance shall be discharged to these wa-
ters which will raise the radio-nuclide concenirations above the
standards as established by the United States Public Health
Service as being acceptable for drinking water.

There shall be no disposal of sewage, industrial wastes or
other wastes in such waters, except those which have received
treatment for the adequate removal of waste constituents includ-
ing, but not limited to, solids, color, turbidity, taste, odor or tox-
ic material, such that these treated wastes will not lower the
standards or alter the usages of this classification, nor shall such
disposal of sewage or waste be injurious to aquatic life or render
such dangerous for human consumption.

Class D waters shall be assigned only where a higher water
classification cannot be attained after utilizing the best practica-
ble treatment or control of sewage or other wastes, Waters of
this class may be used for power generation, navigation and in-
dustrial process waters after adequate treatment. Dissolved ox-
yegen of these waters shall not be less than 2.0 parts per million.
The numbers of coliform bacteria allowed in these waters shall
be only those amounts which will not, in the determination of
the board, indicate a condition harmful to the public health or
impalir any usages ascribed to this classification. '

These waters shall be free from sludge deposits, solid refuse
and floating solids such as oils, grease or scum. There shall be
no disposal of any matter or substance in these waters which
imparts color, turbidity, taste or odor which would impair the
usages ascribed to this classification, nor shall such matter or
substance alter the temperature or hydrogen-ion concentration
of the waters to impair the usages of this classification. There
shall be no disposal of any matter or substance that contains
chemical constituents which are harmful to humans or which
adversely affect any other water use in this class. No radioac-
tive matter or substance shall be permitted in these waters
which would be harmful to humans, animal or aquatic life and
there shall be no disposal of any matter or substance which
would result in radio-nuclide concentrations in edible fish or oth-
er aquatic life thereby rendering them dangerous for human
consumption.

There shall be no disposal of sewage, industrial wastes or
other wastes in such waters, except those which have received
treatment for the adequate removal of waste constituents includ-
ing, but not limited to, solids, color, turbidity, taste, odor or tox-
ic material, such that these treated wastes will not lower the
standards or alter the usages of this classification. Treated
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wastes discharging to these waters shall not create a public nui-
sance as defined in Title 17, section 2802, by the creation of
odor-producing sludge banks and deposits or other nuisance con-

ditions.

With respect to all classifications hereinbefore set forth, the
board may take such actions as may be appropriate for the best
interest of the public, when it finds that any such classification
is temporarily lowered due to abnormal conditions of tempera-

ture or stream flow.

R.S.1954, c. 79, § 2; 1955, c. 425, § 5; 1959, c. 295, § 2;

1961,

c. 305, § 3; 1963, c. 274, § 1; 1967, c. 475, § 4; 1969, c. 431, §§ 1, 2;
1971, c. 461, § 2; 1971, c. 618, § 12; 1973, c¢. 450, §§ 5, 6; 1973, c. 788,
§ 207, eff. April 1, 1974; 1977, ¢. 373, §§ 1to 5.

Historical MNote

This ™ section, ag it originally ap-
peared in the 1904 Revision, read:

“The comniission shall have 4 stan-
dards for the classification of fresh
surface waters,

“Class A shall be the highest elas-
sification and shall be of such quali-
ty that it ¢an be used for bathing
and for public water supplies after
disinfection, and the dissolved oxygen
content of such waters shall not be
leas than 70% saturation and contain
uot more than 100 coliform bacleria
per 100 milliliters,

“Phere shall be no discharge of
sewage or other wastes into water of
this eluassificidtion and no deposits of
such material on the banks of such
waters in such o manner that trans-
fer of the material into the waters is
likely. Such waters may be used for

log driving or other commercial pur-.

poses whieh will not lower its classi-
fication,

“Class I3, the 2nd highest classifi-
cation, shall be divided into 2 desig-
nated groups as B-1 and I3-2,

“13-1. 0 Waters of this class shall
be considered the higher quality of
the Class B group and shall be ac-
ceptable  for  reereational  purposes
and after adequate treatment for use
as o potable water supply. The dis-
solved oxygen of such waters shall
be not less than 75% of saturation
and contain no more than 300 coli-
form bacteria per 100 milliliters. '

“Phere shall be no disposal of sew-
age or industrial wastes in such wa-
ters except those which have received
adequate treatment to prevent lower-

ing of the standards for this classifi-
cation, nor shall such disposal of
sewage or waste DbLe injurious to
aguatie life or render such dangerous
for human consuption,

“B-2, Waters of this class shall
be acceptable for recrcational bout-
ing, fishing, industrial and potable
wiater supplies after adequate troat-
ment.,  The dissolved oxygen of such
waters shall not be less than GO% of
saturation and contain no more than
1,000 coliform bacteria per 100 milli-
liters.

“There shall be no disposal of sew-
age or industrial waste i sueh wae
ters to lower its elassification nor
shall  such  disposal  of  sewage  or
waste be injurious to aquatic life or
dangerous for human  consumption.

“Cluss C, the 3rd highest classifica-
tion, shall be of such a quality as to
be satisfactory for recrvcational boat-
ing, fishing and other uses except
potable water supplies and  swime-
ming, unless adequately  trented o
meet standards,

“Waters of this classification shall
be free from scums, slicks, odors and
objectionable flouting solids, and
shall be {ree frouw chiemieals and oth-
er conditions inimical to aguatice life,
The disolved oxygen content of such
waters shall not bhe less than D oparts
per million for trout and sahmon wa-
ters. and not less than 4 parts per
million for non-trout and non-salmon
waters,

“he  commission may  take
action as may be appropriate for the
best interests of the public when it

such
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finds that a O elassification I8 tem-
porarily lowered due to abnormal
conditions of temperature and stream
flow for that season involved.

“Class I waters, the lowest classi-
fication, shall be considered as pri-
marily devoted to the transportation
of wsewinge and  industrial  wastes
without causing a public nuisance as
defined in Title 17, section 2802, by
the creation of odor-producing sludge
Danks and deposits or other nuisiance
condition and such waters shall con-
tain dissolved oxygen at all times,

“During a period of temporary re-
duction in the dissolved oxygen con-
fent in this class water, due to ab-
uormal conditions of temperature or
stream flow for the particular season
involved, the commission, provided a
nuisance condition has not then heen
created in such water and in the
opinion of the commission is not like-
Iy to be created during such season,
shall take no action to reduce the
amount of pollution from any source
which is allowed in such class water
under normal conditions,

“With respeet to ‘C' and ‘D’ classi-
fications, the number of  coliform
bacteria or amounts of toxic wastes
or chemieals discharged into said wa-
ters shall be only those amounts
which will not, in the determination
of the commiission, be harmful to the
public health.,” i

The 1967 amendment repealed and
replaced this seetion to read:

“The commission shall have 4 stan-
dards for the classification of fresh
surface wanters,

“Class A shall be the highest elas-
sification and shall be of such quali-
ty that it can be used for recreation-
al purposes, including bathing, and
for public water supplies after dis-
infection, "The dissolved oxygen con-
tent of such waters shall not he less
than 75% saturation or as naturally
occurs, and contain not morve than
100 coliform bacteria per 100 millili-
ters.

“These waters shall be free from
sludge deposits, solid  refuse and
floating solids such as oils, grense or
seum,  There shall be no disposal of
any matier of substance in these wa-
ters which would impart color, tur-
bidity, taste or odor other than that
which naturally occurs in suid wa-
ters, nor shall such matter or sub-

38 § 363

stinee nlter the temperatare or hy-
drogen-ion concentration of these wia-
ters or contain chemieal constituents
which would be harmful or offensive
to humans or which would be harm-
ful to animal or aquatic life. No ra-
dioactive matter or substance shall
he permitted in these waters other
than that oceurring from natural
phenomena,

“There shall be no discharge of
sewage or other wastes into water of
this classifieation and no deposits of
sueh material on the banks of such
waters in such a manner that trans-
fer of the materinl into the waters is
likely. Such waters may be used for
log driving or other commercial pur-
poses which will not lower its classi-
fication,

“Class B, the 2nd highest elassifi-
cation, shall be divided into 2 desig-
nated groups as IB-1 and B-2,

=10 Waters of this class shall
be considered the higher quality of
the Class B group and shall he ac-
coptable for recreational purposes, in-
cluding bathing, for use as potable
witer supply  after adequale freat-
ment and for a fish and wildlife hab-
itat. The dissolved oxygen of such
waters shall be not less than 759% of
saturation, subjeet, however, to nor-
mal natural variations, and not less
than & parts per million at any time
and contain no more than 300 coli-
form bacteriie per 100 milliliters,

“These waters shall be free from
sludge deposits, solid refuse and
floating solids such ns oils, grease or
scum. There shall be no disposal of
any matter or substance in these wa-
ters which imparts color, turbidity,
taste or odor which would impair the
usages aseribed to this eclassification
nor shall such matter or substance
alter the temperature or hydrogen-
jon concentration of these waters so
as to render such waters harmful to
fish or other aquatic life, There
shall be no disposal of any matter or
substance that contains chemical con-
stituents which are harmful to hu-
mans, animal  or aquatic life. or
which adversely affect any other wa-
ter use in this clnss,  No radloactive
matter or substance shall be permit-
ted in these waters which would be
harmful to humans, animal or aquat-
ic life, and there shall be no disposal
of any matter or substance which

OF WATERS
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would result in radio-nuclide concen-
tratious in edible fish or other aquut-
i¢ life theveby rendering them dan-
gerous  for  human  conswmptiosn.
These waters shall be free of any
matter or substance which alters the
composition of botltom fauna, which
adversely  affeets the physical or
chemienl nature of bottom material,
or which interferes with the propaga-
tion of fish.

“There shall be no disposal of sew-
age, industrial  wastes  or  other
wastes in such waters, ¢except those
awhich have received treatment for
the adequate removal of wiste con-
stituents including, but not limited
to, solids, color, turbidity, taste, odor
or toxic material, such that these
treated wastes will not lower the
standards or alter the usages of this
classification, nor shall such disposal
of sewage or waste he injurious to
aquatic life or render such dangerous
for human consumption.

“B-2,  Waters of this class shall
be aceeptable for recreational pur-
poses including bathing, for industri-
al and polable witer supplies after
adequate treatment, and for a {ish
and wildlife habitat,  The dissolved
oxygen of sueh waters shall not be
loss than 60% of saturation, subject,
however, to normal naturad varia-
tions, and not less than H parts per
million at any time, and contain no
more than 1,000 coliform bacteria per
100 milliliters,

“These waters shall be free from
sludge  deposits,  solid  refuse  and
Tloating solids such as oils, grease or
scum.  There shall be no disposal of
any matter or substance in these wa-
ters which imparts color, turbidity,
taste or odor whielh would impair the
usages ascribed to this classification,
nor shadl such matter or substance
alter the temperature or hydrogen-
ion concentration of the waters so as
to render such waters harmful to
fish or other aqualic life.  There
shall be no disposul of any matter or
substance that contains chemieal con-
stituents which are harmful to hu-
mans, animal or agquatic life, or
which adversely affect any other wi-
‘ter use in this class. No radioactive
matter or substance shall be permit-
ted in these waters which would be
harmful to huwmans, animal or aquat-
e life, and there shall be no disposal

WATERS AND NAVIGATION
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of any matter or substance which
would result in radio-nuelide concen-
trations in edible fish or otlier aguat-
ie life thereby rendering them dan-
gerous  for  human  consumption.
These waters shall be free of any
matter or substance which alters the
composition of bottom fauna, which
adversely  affeets the physical or
chemical nature of bottom materinl,
or which interferes with the propagn-
tion of fish,

“Phere shall be no disposal of sew-
age, industrial  wastes  or  ofher
wistes oo sueh waters except those
which have received (reatment for
the adequate removal of waste con-
stituents including, but not limited
to, solids, color, turbidity, taste, odor
or toxic material, such that these
treated wastes will not lower the
standards or alter the usages of this
classification, nor shall such disposal
of sewage or waste be injurious to
aguatie life or render such dangerous
for human consumption,

“Class C waters, the 3rd highest
classification, shall be of sueh a quali-
ty an to be satisfactory for recren-
tional boating and fishing, for a fish
and wildlife habitat and fovr other
uses  excepl potable water supplies
and swimmiug, uniess such waters
are adequately treated.

“The dissolved oxygen content of
such waters shall not be less than §
purts per million for trout and salin-
on waters, subjeet, however, to nor-
mal nntural variations, and not jess
than 4 parts per million for non-
trout and non-salmon waters, subject,
however, to normal natural  varia-
tions,  The numbers of coliformn hac-
teria allowed in these waters shall be
only those amounts which will not,
in the determination of the connmis-
sion, indicate o condition harmful to
the public health or impair any
usages ascribed to this classification.

“Phese waters shall be free from
sludge  deposits, solid  refuse and
flonting solids suecli as oils, grease or
seun.,  There shall be no disposal of
any matter or substancee in these wa-
ters: which imparts color, turbidity,
taste or odor which would impair the
usages aseribed to this clussification,
nor shall such matter or substance
alter the temperature or hydrogen-
ion content of the waters 580 as Lo
render such waters harmful to fish

2638




Ch. 3

or other aquatic life. There shall be
no disposal of any matter or sub-
stance that containg chemieal constit-
uents which are harmful to humans,
animal or aquatie life or which ad-
vorsely affoet any other water use in
this class, No radioactive matter ov
substance shall be peemitted in these
witers which would be harmful to
humans, animal or aquatic life and
there shall be no disposal of any
matter or substanee which would re-
sult in radio-uuclide concentrations
in cdible fish or other aguatie life
thereby rendering them  dangerous
for human consumption.

“here shall be no disposal of sew-
age, industrial owastes or other
wastes in such waters, except those
which have received treatment for
the adequate removal of waste con-
stituents inelnding, but not limited
to, solids, color, turbidity, taste, odor
or toxie material, such that these
treated  wastes  will not Jower  the
standards or alter the usages of this
classification, nor shall such disposal
of sewuage or waste be injurious to
aguatie life or render such dangerous
for human consumption,

“Clasy D waters shall be assigned
only where a higher water classifica-
tion cannot be attained after utiliz-
ing the hest praeticable treatment or
control of scwage or other wastes,
Waters of this class may be used for
power gencration, navigation and in-
dustrial process waters after ade-
guate treatment, Dissolved oxygen
of these waters shall not be less than
2.0 parts per million, subject, how-
ever, to normal natural variations,
and shall always be present., "The
numbers of coliform bacteria allowed
in these waters shall be only those
amounts which will not, in the deter-
mination of the commission, indicate
a condition harmful to the public
health or impair any usages ascribed
to this classification.

“These waters shall be free from
sludge  deposits,  solid  refuse and
floating solids sueh as oilyg, grease or
seum, There shall he no disposal of
any maltor or substanee in these wa-
ters which imparts color, turbidity,
taste or odor which would impair the
usages aseribed to this elassification,
nor shall such matter or substance
alter the temperature or hydrogen-
jon econcentration of the waters to

PROTECTION OF WATERS
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impair the usages of this elassifien-
tion.  "There shall be no disposal of
any matter or substance that con-
tains ehemical constituents which are
harmful to humans or which adverse-
ly affeet any other water use in this
cluss, No radioactive .matter or sub-
stance shall be permitted in these
waters which would be harmful to
humans, animal or aquatie life and
there shall he no disposal of any
matter or substance whicel: would re-
sult in radio-nuclide concentrations
in edible fish or other aguatic Jife
thereby rendering  them  dangerous
for human congumption,

“There shall be no disposal of sew-
age, industrial - wastes or other
wastes in such waters, except those
which have received treatment for
the adequate removal of waste coun-
stituents including, but not limited
to, solids, color, turbidity, taste, odor
or toxiec material, such that these
treated  wastes  will not lower the
standards or alter the usages of this
classification, Treated wastes dis-
charging to these waters shall not
create u public nuisance as defined
in Title 17, seetion 2802, hy the crea-
tion of odor-producing sludge banks
and deposits or other nuisance condi-
tions,

“With respeet to all classifications

hereinbefore set forth, the commis-
sion may take such actions as may
be appropriate for the best interest
of the publie, when it finds that any
such classification is  temporarily
lowered due to abnormal conditions
of temperature or stream flow.”

The 1969 amendment, in the sixth
paragraph, substituted “water con-
taet recreation” for “bathing”, delet-
ed “subject, however, to normal natu-
al variations”, deleted ‘“*and contains
no more than 300 coliform bacteria
per 100 milliliters”, added ‘“The total
coliform bacteria count is not to ex-
ceed 300 per 100 milliliters. The fe-
cal eoliform hacterin shall not exceed
60 per 100 milliliters.” and added the
third sentence; in the seventh para-
peaph, substitwted  “*No  radionetive
matter or substances shall be dis-
charged to these waters whiceh will
raise the radio-nueclide concentrations
above the standards as established by
the  United States  Public Health
Service as being aceeptable for drink-
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ing water.” for the former fourth
sentence; in the ninth paragraph,
substituted  “water contact  recrea-
tion” for “bathing”, deleted “subject,
Liowever, to normal natural varia-
tiong” deleted “and contain no more
than 1,000 coliform bhacteria per 100
milliliters”, and added “The total col-
iform bacteria is not to exceed 1,000
per 100 milliliters.  The feeal coli-
form hacterin is not to exceed 200
per 100 milliliters.,”; in the tenth
paragraph, inserted the fourth sen-
tence, and substituted “No radioac-
tive mantter or substance shall be dis-
charged to these waters which will
aise the radio-nuclide concentrations
above the standarvds as established by
the United States Publie  Iealth
Service as being acceptable for drink-
ing water,” for the former fourth
sentence; in the twelfth paragraph,
substituted “water coutact reerea-
tion” for “swimming”; in the thir-
teenth  paragraph, deleted ‘“*subject,
however, o normal natural varia-
tions”, deleted the former scecomd sen-
tence, and added “In no event shall
the dissolved oxygen content ol sueh
waters be less than 4 parts per wmil-
lion, The total coliform bacteria is
not to exceed 5,000 per 100 millili-
ters. The feeal coliform bacterin is
not to exceed 1,000 per 100 milili-
ters”; in the fourtecnth paragraph,
inserted the third sentence and sub-
stituted “No radioactive material or
substance shall be discharged to
these waters which will aise the ra-
dio-nuclide concentratious above the
standards as established by the Unit-
cd States Publie Ilealth Service as
being acceptable for drinking water.”
for the former fourth sentence; und,
in the sixteenth paragraph, deleted
“subject, however, to normal natural
variations, and shall  always  be
present” from the third sentence.

Laws 1971, ¢. 461, § 2, inscrted
“unless specifienlly licensed hy the
conunission upoun finding that no deg-
sndation will result to the quality of
such waters” in the first sentence of
the fourth paragraph, and substitut-
ed “if such use” for “or other com-

Law Revicw

IsfTivent charge; a stafe approach.
Orland 15, Delogu, 23 Maine L.Rlev.
281 (1971).
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mercial purposes which” in the see-
ond  sengence of the fourth para-
graph,

Laws 1971, ¢. 018, § 12, substituted
“hoard” for “commission” in the
fivst, sixteenth and final paragraphs,

Laws 1973, c. 450, § §, substituted
“Phe  dissolved oxygen content  of
=uch waters shall not be less than
parts per million, except in those cas-
es where the board finds that the
matural dissolved oxygen of any such
body of water falls below O parts per
million, in which case the board may
erant  variance to this requirement.
In no cvent shall the dissolved oxy-
gen content of such waters be less
than <4 parts per million.” for the
former first sentenee of the seventh
paragraph.

Taws 1973, c. 450, § 6, added a last
paragraph, to read:

“AL such time as the State applies
for and reeeives authority to issue
peruits under the appropriate provi-
stous of the Iederal Water Pollution
Control Aect, as amended, no person
mity serve as & board member who
receives, or during the 2 years prior
to his appointment has received, a
significant portion of his income di-
rectly or indivecetly from license or
permit holders or applicants for a li-
cense or permit.”

Laws 1973, ¢ 788, § 207, deleted
the former last paragraph.

The 1977 amendment, in the secoud
paragraph, substituted “20 feeal” for
*3100”; in the fourth paragraph, de-
leted “unless specifically licensed by
the board upon finding that no degra-
dation will result to the quality of
such waters”, inserted “except that
existing licensed discharges into wa-
ter of this classification will be al-
lowed to continue until practical al-
ternatives  exist, but no mnew dis-
charges will be permitted after the
effective date of this section”, and
deleted  the former last senteuce;
and deleted the former third sentences
in the sixth, ninth and thirteenth
paragraphs.

Commentaries
Kffluent charges; a method of cn-
foreing stream standards, 19 dMaine
L.Rev, 20 (1967).
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Library References
Waters and Water Courses €=115. C.J.8. Waters §§ 2, 112,

Motes of Decislons

}. Construction municipal and domestic sewage is in

Statute creating the water im- derogation of the common law and
provement commission and granting thercfore must be strietly construed.
it certain powers in the regulation of  Stanton v, Trustees of St. Joseph's
the disposal of industrial waste and  College (1967) Me., 233 A.2d 718,

§ 363-A. standards of classification of great ponds
The board shall have 2 standards for the classification of
great ponds.

Class GP-A shall be the highest classification and shall be
of such quality that it can be used for recreational purposes, in-
cluding bathing, and for public water supplies after disinfection.
Such waters shall have a Secchi disk transparency of not less
than 2.0 meters or as naturally occurs, and contain not more
than 20 fecal coliform bacteria per 100 milliliters. Total phos-
phorus concentration shall not exceed 15 parts per billion, and
chlorophyll A concentration shall not exceed 8 parts per billion
as measured in samples taken at or near the surface of the wa-
ter.

These waters shall be free from sludge deposits, solid refuse,
floating solids, oils, grease and scum. No radioactive matter or
substance shall be permitted in these waters other than that oc-
curring from natural phenomena.

There shall be no discharge of sewage or other wastes into
waters of this classification except as provided in section 371-A
and no deposits of materials on the shores or banks thereof in a
manner that could permit drainage or leaching from the materi-
al into the waters.

Class GP-B, the 2nd highest classification, shall be accepta-
ble for recreational purposes, including water contact recreation,
for use as potable water supply after adequate treatment, and
for a fish and wildlife habitat. The fecal coliform bacteria
count is not to exceed 60 per 100 milliliters, The total phospho-
rus concentration shall not exceed 50 parts per billion as mea-
sured in samples taken at or near the surface of the water.

These waters shall be free from sludge deposits, solid refuse
and floating solids, such as oils, grease or scum. There shall be
no disposal of any matter or substance in these waters which
imparts color, turbidity, taste or odor which would impair the
usages ascribed to this classification nor shall such matier or
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substance alter the temperature or hydrogen-ion concentration
of these waters so as to render such waters harmful to fish or
other aquatic life. There shall be no discharge to these waters
which will cause the “pH” of these waters to fall outside of the
5.5 to 8.5 range. There shall be no disposal of any substance
that contains chemical constituents which are harmful to hu-
mans, animals or aquatic life or which adversely affect any oth-
er water use in this class. No radioactive matter or substances
shall be discharged to these waters which will raise the radio-
nuclide concentrations above the standards established by the
United States Public Health Service as being acceptable for
drinking water. These waters shall be free of any matter or
substance which alters the composition of bottom fauna, which
adversely affects the physical or chemical nature of bottom ma-
terial, or which interferes with the propagation of fish.

There shall be no disposal of sewage, industrial wastes or
other wastes in such waters, except those which have received
treatment for the adequate removal of waste constituents, includ-
ing, but not limited to, solids, color, turbidity, taste, odor and
toxic material, such that these treated wastes will not cause any
violation of water quality standards or alter the usages of this
classification, nor shall such disposal of sewage or waste be in-
jurious to aquatic life or cause it to be dangerous for human con-
sumption. There shall be no additional discharge of phosphorus
to waters of this classification, which discharge does not employ
the best available technology for phosphorus removal.

1977, ¢. 373, § 6.

Library References

Health and Bavironment ¢=28, C.J.8, Health aud Knvironment §§
91, 93, 94, 96 to 113, 12¢, 127,
130, 131, 134 to 138, 140 (o 105,

§ 364. —tidal or marine waters

The board shall have 5 standards for classification of tidal
waters;

Class SA, shall be suitable for all clean water usages, includ-
ing water contact recreation, and fishing. Such waters shall be
suitable for the harvesting and propagation of shellfish and for a
fish and wildlife habitat. These waters shall contain not less
than 6.0 parts per million of dissolved oxygen at all times. The
median numbers of coliform bacteria in any series of samples
representative of waters in the shellfish growing area or non-
shellfish growing area shall not be in excess of 70 per 100 raillil-
iters, nor shall more than 10% of the samples exceed 230 coli-
form bacteria per 100 milliliters,
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