
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



.T(l~!:::.>:: ~- BRENNAN 
ATTORNEY GENERAL 

November 28, 1977 

Richard B. Anderson 
142 Concord Street 
Portland, Maine 

Dear Mr. Anderson: 

STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 04333 

RICHARD S. COHEN 
JOHN~ R. PATERSON 
DONALD 0. ALEXANDER 

DEPUTY ATTORNEYS GENERAL 

This letter is written in response to your r.equest for an opinion concerning potential 
conflicts of interest if you continued to serve as a memoer of the Board of Environ
mental Protection after you accept an offer to oe Vi'ce-Prestdent and General Manager 
of Land Reclamation, Inc. ~Rf}· Our answer-is that a conflict of interest would arise 
if, after employment by LRI', you participated in any _application, hearing or other 
judicial or quasi-judicial proceeding involving the disposition of sludge or solid 
waste· A conflict of interest would also occur if you participated in any application, 
hearing qr other proceeding which involved either LRf, its competitors, or an entity 
with whi'ch LRI' or its competitors has or plans to have a business relationship. You 
may disqualify yourself on a case-By-case oasis; it ts not necessary that you resign 
from the Board altogether. 

You have related to me the following facts.;,L LRI is a closely-held Maine corporation 
which is in the sludge and waste disposal business.·· LRI plans to purchase sludge 
and waste disposal sites, contact with businesses and municipalities to dispose of 
their sludge and waste, and sell disposal sites after they are filled and properly 
closed. LRI al.so plans to use treated sludge for various purposes and to recycle 
scrap metal. LRf has offered you employment as its Vice-President and General Mana
ger. As such you will be a full-time employee in charge of all day-to-day operations 
and management. Initially you would not be a stockholder or member of the board of 
directors. 

Composition of the Board of Environmental Protection is established by 38 M.R.S.A. 
Section 361. The Board consists of 10 members who are chosen "to represent the 
broadest possible interest and experience which can be brought to bear in the imple
mention of this Title and all other laws which the Board is charged with the duty 
of administering." Six Board members constitute a quorum. Board members receive 
$40.00 per day for their services at meetings and hearings; members also receive 
necessary traveling expenses. Not--::::1 ess tha 1 2 board meetings per year sha 11 be 
held. 38 M.R.S.A. Section 361. It is current practice for the Board to meet twice 
a month on the second and fourth Wednesdays of each month. Work for the Board is 
part-time and it i.s expected that members have some other source of income. 
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The st~:utory duties of members of the Board of Environmental Protection (Board) 
are found tn part at 33 M.R.S.A. Section 361. Members _of the Board shall con-
sult with and advise municipalities, bustn~sses and other persons as to the best· 
methods of sewage and industrial waste disposal.· The Board ;s to approve plans 
and specifications for any proposed new system of drainage, sewage disposal, sew
age treatment or industrial waste disposal irito any waters of the State. The 
Board shall establish and enforce reasonable standards for the operati'on and main
tenance of muntcipal, industrial, commercial and private waste treatment facilities. 
Sectton 361. The Board is also empowered to adopt, amend and repeal necessary 
rules and regulations (Section 343}, process applications (Section 344), conduct 
hearings (Section 345} notify the Attorney General of violations (Section 3471, 
and revoR.e, suspend or modify l tcenses (Section 347}. · 

The theory of conflict of interest has evolved from the principle that no person 
can serve two masters. Although everyone agrees with the theory, its application 
is not always easy and depends on a particular set of facts. As the Court stated 
in Tuscan v. Smith, 153 A. 289, · 294, 130 Me. 36 (1931}, · "no defi'nite rule can be 
given indicating the line of demarcation between that which. is proper and that 
which is unlawful." · ·. 

The most recent judicial pronouncement in Maine on conflict of interest was in 
a 1975 Opinion of the Justices. The Governor had nominated tt\e President of the 
First National Bank of Farmington to be Maine's Commissioner of Ptnance and Ad- ~ 
ministration. The nominee was to remain as a Director of the Bank and also was 
to serve as a paid consultant to the bank. The Governor asR.ed the Supreme Judicial 
Court for its opinion as to any potential conflict oJ interest. Th.e Court, quoting 
from Lesieur v. lnhabitants of Rumford, 93 A. 839 ~~e. 1915), reaffirmed the general 
rule that 

the law requires of .•. (puolic officersl erfect fidelit in the 
exerctse of ••. (the powers and duties of their office ... 
whatever has a tendency to prevent their exercise of such fidelity 
is contrar to the olic of the law, and should not be reco nized 
as lawful. .. _emphasis supplied Op.inion of the Justtces, 330 A.2d 912, 916 (1975). 

It should be noted in passing that your part-time position as one member of a ten-
member Board is significantly different from the full-time po~ition of Commissioner 
of Finance and Administration. You are expected to have an outside source of in
come. Also, in your absence the other nine members can carry out directly the 
Board's statutory duties. 

As Vice-President and General Manager of LRI, you will have a personal stake in 
the continuing good fortu.nes of the corporation. · As an employee,- you will be sub
ject to the direction and control of LRI, your employer. As a member of the Board, 
you have "obligations as trustee for the·public ... rt is well establisha:las a general 
rule that one acting in a fiduciary relation ... is required to exercise perfect fi~ 
delity to his trust. 11 Lesieur v. Inhabitants of Rumford, 113 Me. 317, 320, 93 A. ~ 
838 (1915). In our view, it would not be necessary for you to resign from the Board 
becau$e of your employment by LRI but in order to avoid a conflict of interest, you 
will have to excuse yourself from Board proceedings which relate to sludge or solid 
waste. You will also have to excuse yourself from Board proceedings which affect 
LRI, its competitors, or any entity with whom LRI or its competitors has or plans 
to have a business relationship. · 
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A copy of this oprn1on is being sent at your request to Mr. Henry Warren, 
Chairman of the Board of Environmental Protection, and Mr; Charles Wyman of 
the Governor's office. · 

If you have any questions a6out any aspect of tflts op1n1on, please feel .free to 
contact me at any time. 

Sincerely, 

l4!:thr~5 
Assistant Attorney General 

PA:ldp 

cc: Henry Warren 
Charles Wyman 

.. 


