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November ~1, 1977 

To: Joseph M. Hochadel, Executive Department 

From: Donald G. Alexander, Deputy Attorney General 

Re: National Guard Emergency Proclamation 

This responds to your memorandum of November 7, 1977, and 
the documents attached thereto. 

Briefly, it is my view that sufficient uncertainty exists 
when comparing-the provisions of Title 37-A and the·Maine Tort,. 
Claims Act, 14 M.R.S.A. § 8101, et seq., that it would be 
.advisable to issue· the· proclamations in: order to protect the''·' 
)state from liability where guard personnel are used in situations 
such as the Baxter.•fire.--,. I would.note.further, however, that the 
guard exempt_ion . .-spes:ified-,-in; § _8103-:-2-E· of· -the .Tort. Claims Act 
only• pr_otectsi..:the01State1;e. Individuail..:i gusirdsrilen,::-have. been-.;-and,=would ! ;; 
continue· to be~ .. liable:; £or,:-.,thei.r:'..own: actsi·ei-the'r.::·se)?a_rate:J..yi _prcjointily.J '­
with the State to the same exte~t as that liability existed prior 
to the Tort Claims Act if the negligence of the individual ·guards­
ment could be demonstrated and they were not otherwise exempt by 
the Tort Claims Act or some other law. I am not sure if guardsmen 
would be covered by the general State employee provision in§ 8103-3. 

Thus, I do not believe the emergency proclamations would be 
adequate to protect individual guardsmen, although, as I read 
them, they would be adequate to protect the State. 

It may be appropriate to consider some statutory changes in 
this area to further define the potential liability of· the· State-·· 
and of individual guardsmen when acting in a situation such as the 
Baxter fire. 
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DONALD G. ALEXANDER 
Deputy Attorney General 


