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~ I STATE OF MAINE 
I . . .. ,. ( I ' '· I : '·, . . . . ! '. ' 

lnter--Departmental Memorandum Date September 12, 1977 

To Terry Ann Lunt-Aucoin, Director Dept.Maine Human Rights Commission 

From Sarah Redfield, Assistant Dept.Attorney General 

Subject-----~------,---------------------------------

This is in response to your request of August 9, 1977, for 
review and clarification of the obligations of the State 
Department of Educational and Cultural Services and of the 
various school units pursuant to Title IX of the Education 
Amendments of 1972; the statutory and regulatory provisions 
applicable to revenue sharing funds; and the Vocational Education 
Amendments of 1976. 

Title IX regulations require assurance of compliance as follows: 

"Sec. 86.4 Assurance required 

"(a) General. Every application for Federal 
financial assistance for any education program 
or activity shall as condition of its approval 
contain or be accompanied by an assurance from 
the applicant or recipient, satisfactory to the 
Director, that each education program or activity 
operated by the applicant or recipient and to 
which this part applies will be operated in 
compliance with this part. An assurance of 
compliance with this part shall not be satis
factory to the Director if the applicant or 
recipient to whom such assurance applies fails 
to commit itself to take whatever remedial action 
is necessary in accordance with S 86.3(a) to 
eliminate existing discrimination on the basis 
of sex or to eliminate the effects of past 
discrimination whether occurring prior or sub
sequent to the submission to the Director of 
such assurance." 45 C.F.R. § 86.4. 

Federal financial assistance is defined as 

"(g) 'Federal financial assistance' means 
any of the following,when authorized or 
extended under a law administered by the 
Department: 

(1) A grant or loan of Federal financial 
assistance, including funds made available for: 

(i) The acquisition, construction, renova
tion, restoration, or repair of a building or 
facility or any portion thereof; and 
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(ii) Scholarships, loans, grants, wages, 
or other funds extended to any entity for 
payment to or on behalf of students admitted 
to that entity, or extended directly to such 
students for payment to that entity. 

(2) A grant of Federal real or personal 
property or any interest therein, including 
surplus property, and the proceeds of the sale 
or transfer of such property, if the Federal 
share of the fair market value of the property 
is not, upon such s?le or transfer, properly 
accounted for to the Federal Government. 

(3) Provision of the services of Federal 
personnel. 

(4) Sale or lease of Federal property or any 
interest therein at nominal consideration, or at 
consideration reduced for the .purpose of assisting 
the recipient or in recognition of public interest 
to be served thereby, or permission to use Federal 
property or any interest therein without consideration. 

(5) Any other contract, agreement, or arrangement 
which has as one of its purposes the provision of 
assistance to any education program or activity, 
except a contract of insurance or guaranty." 
45 C.F.R. § 86.2(g). 

Recipient is defined as 

"(h) 'Recipient' means any State or political 
subdivision thereof, or any instrumentality of 
a State or political subdivision thereof, any 
public or private agency, institution, or organ
ization, or other entity, or any person, to whom 
Federal financial assistance is extended directly 
or through another recipient and which operates 
an education program or activity which receives 
or benefits from such assistance, including any 
subunit, successor, assignee, or transferee thereof." 
45 C.F.R. § 86.2(h). (Emphasis supplied) 

Applicant is defined as 

" ( i) 'Applicant' means one who submits an 
application, request, or plan required to be 
approved by a Department official, or by a 
recipient, as a condition to becoming a recipient." 
45 C.F.R. § 86.2(i). 
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These definitions would indicate that where money is applied for and/or 
received by the State Department of Educational and Cultural Services 
fnd.p~ssed on to l~cal.educational units, both are applicants and/or 
~ecipients. In this regard, I would refer you further to the letter 
from Albert Hamlin, Acting Director of the Office for Civil Rights 
to Senator Hathaway concerning recipients who are not primary 
recipients (a copy is attached). 

Generally the mandatory and prohibitory regulations read, for 
the most part, in terms of obligations of a'~ecipienf, though it would 
be best to check each section which concerns you, see generally 
45 C.F.R. Part 86. In this regard, it may also be useful for you 
to note the definition of "educational institution" as follows: 

"(j) 'Educational institution' means a local 
educational agency (L.E.A.) as defined by 
section 80l(f) of the Elementary and Secondary 
Education Act of 1965 (20 U.S.C. 881), a pre
school, a private elementary or secondary school, 
or an applicant or recipient of the type defined 
by paragraph (k), ( 1), (m), or· (n) of this section." 
45 C.F.R. § 86.2(u) 

The Elementary and Secondary Education Act defines local educa
tional agency as 

"(f) The term 'local educational agency' means 
a public board of education or other public authority 
legally constituted within a State for either admin
istrative control or direction of, or to perform a 
service function for, public elementary or secondary 
schools in a city, county, township, school district, 
or other political subdivision of a State, or such 
combination of school districts or counties as are 
recognized in a State as an administrative agency 
for its public elementary or secondary schools. 
Such term also includes any other public institu-
t~on or agency having administrative control and 
direction of a public elementary or secondary school." 
20 U.S.C. § 88l(f). 

Paragraphs (k), (1), (m), and (n) as referred to in Sec. 86.2(j) 
refer to institutions of graduate higher education, institution of 
undergraduate higher education, and institution of vocational 
education respectively. 

REVENUE SHARING 

As you are aware, revenue sharing funds are allocated to the 
State of Maine and then from the State to the Department of Education, 
see P. & S.L. 1977, c. 44.* 

* There are also revenue sharing funds which flow directly to 
units of local government, but these funds are not discussed 
herein. If you wish specific information in this regard, let 
me know. 
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Pursuant to the regulations of the Office of Revenue Sharing, 
recipient governments receiving entitlement funds are prohibited 

}from discrimination in their programs, see generally 31 C.F.R. 
Part 51, Sec. E. Assurances of compliance are required as follows: 

§ 51.58. Assurances required. 

{a) General. In order to qualify for any 
payment of entitlement funds for any entitlement 
period, each Governor of a State or each chief 
executive officer of a unit of local government shall, 
prior to the beginning of each entitlement period, 
executive to the satisfaction of the Director an 
assurance that all programs and activities of a 
recipient government will be conducted in compliance 
with the requirements of this subpart. . . • '' 
31 C.F.R. § 51.58. 

Recipient government is defined as: 

"(m) 'Recipient government' means a State 
government or unit of local government as defined 
in this section, or the office of the separate law 
enfo~cement officer for any parish in the State 
of Louisiana other than the Parish of Orleans." 
31 C.F.R. § 51.2{m). 

Program or activity is defined as: 

"{i) 'Program or activity' means any function 
co~ducted by an agency or department of the 
recipient government which government has received 
or is receiving entitlement funds, or by any other 
unit of government or private contractor which has 
received or is receiving entitlement funds from 
the recipient government." 31 C.F.R. § 51.51(i). 

In addition, § 51.4, specifically provides that: 

"Those prohibitions and restrictions set forth 
in Subparts D, E, and F of this part which are 
applicable to a recipient government's entitlement 
funds continue to be applicable to such funds if 
they are transferred to another governmental unit 
or private organization. A violation of Subparts D, 
E, and F of this part by a secondary recipient shall 
constitute a violation by the recipient government 
and the applicable penalty shall be imposed on the 
recipient government." 



Page 5 

1 As indicated above, Subpart E contains the regulations concerning 
_/iscrimina tion. 

As is the case with HEW regulations, most of the ORS provisions 
address the "recipient government" though each section with which 
you are 8oncerned should be separately reviewed. The applicability to 
local educational institutions is made clear by§ 51.4 quoted above. 
In this regard, I have attached for your information correspondence 
between me and Mr. William Sager, Chief Counsel for ORS, concerning the 
ORS view of liabilities and responsibilities pursuant to the allocation 
of revenue sharing monies by P. & S.L. 1977, c. 44. · 

In each case you should consider separately the responsib:ility 
of the State government to make assurances of compliance either through 
its Governor or through the relevant State agency and the responsibility 
of all recipients to comply with the statutory and regulatory provisions. 

VOCATIONAL EDUCATION 

To the extent that HEW or ORS monies flow to vocational technical 
institutes their responsibilities are indicated by their inclusion or not 
in the above-quoted provisions. In regarding to the responsibility arising 
from the Vocational Education Amendments of 1976, it appears that these 
remain primarily at the State level inasmuch as it is the state educa-

~on board that prepares the 5-year vocational education plan and 
bnual program plans, see generally P.L. 94-482, § 202, Title I. 

If you need information in greater detail than provided herein, 
please let me know. 

SR/ec 
Enc. 

SA H RE I LD 
Assistant Attorney General 



DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE 

OFFICE OF THE:: SECRETARY 

Tiie Hor.crab le \~ill fow J. Ha thc.',·Jay 
United States Senate 
u--.s 11 1·nr.~·o·~ D C ,,,r,r-1(' 
~,C! •• '•:.1l. h,- • • L.vO ~ 

Thank you fer your l ettcr of ~ant;c,j' 5 c=1 behalf of i·;s. Susan E. 
H. ' 'f•·· ... . . . r,rr.• ~ ;..._ ..c ' • 1 d 1rscnj A nnnul.1ve :-.c·c1on \Jrnc~r, :J2;::ar\..._:eni: oc Ec:ucat-:or.a an 
Cu1turai Services: 1".:..igustil, :~aine, w;1ich ',-!c.s for.1arde::I T.o the Office 
fer Civil Rights by i:t;i2l Bent i!a1sh: Vi.:e C:1airsar., Equal Er,1plo_yr.1ent 
Opportunity Corrr,:issicn. 1 regret -:hat i:S. ;:irsch has not rcc:2iv2d c, 
more pror.:pt reply tc her request fer infcr.-;mtion c:tic.ut the Geyartr,1~nt 1 s · 
Title IX re9ulctio.~. 

As yet.: ~:now, Title IX cf the Ed°-1cc:.tfon 112s-n&i;er.ts of 1972 prohibits 
d• . • .._. ·• c.... • e •.. • • '• • 

1SCrif.'",lnu1,lOil c:. ·.:11e t..·£l.SiS 01 SS~: !'ll"Cn cer·.::a1n €:}':C~jHlCns, 111 
education prc1ra;iis a;1ci activities rec:';°iVii:g Fcderi!l fina::cial assis·~ar.ce. 
in if:mlsr:;-Gntino Title !Y., the ;;roc~dur::.l nrovisions ap-olicntlo to Title 
VI ot' the Civil Rights i~Ct cf lS·r~ r.~ve ~~c,1· ac;cp-~2<l by tile Dcpartr:.a;t. 
Section so·.u(b) of the Title \!I r~:;:..:1::ti0n (cG~.Y er.dosed) -sta·;;;;;s tilat 
when a prima.ry r2ci;:-icr.t e✓::en(s F-:::~-2r<'.l.1 5.ssistai:c~ to aiiY other 
reciJ-J.~Dt.,,.~such:ot.1-;e.r_: . .i::~(iPJ.e;S_'.f:sh.~lL cJ sc~ s\~tr;~_i t ~~~S.b~g;j:il'.f5.'~ce_. rq::iorts 
to the prirF1r:;.:___reciµknt to Ctlrry out its o!Jlig~tio~une:er_ this pa~t . 

. Theh:fcl~ic:;.;,g~~i2s: ~c :1cye .J r~i!Y. t9-:oonit:9r 
tederu1 fJr:ds t:.c:it ere r.;as~ed tr.rc:..:.-:,h ~D 1ccal e~:icat1r,n a9enc1es 'tO . 

. ~-tir_c_ccnipliuflC~ with Ti"tl2_·1x. A-Stc.t~ [cjL!Cation";:,9e11c:,.r (Sc.1,} ±Y be 

\ 

cil 11 ed !.iuOil frcfi ti:~:i · to tk~e tb suc~-d ·:: reports necc~saty to l'.;etei'i:;lii~ 
• ,• " ~ ~-::-- •. l • • • '" • •• A• T1t1e n, c0r:Dl1e.i~cc t·, 1cc3l ec:;.;cc;:1c:! ~•c£nc1~s tn-i:1nn 1·~s Jtn'1suc .. 1cn. 

The f cn:1 arid° conterit ~f sud: repcr"i:s ~;fl 1 be speci ii eG by t:1e Oi r~ctcr 
of the D2purtr.-:ei"rt 1s Cffice f,Jr Civi1 :-:i;;'1ts ct thf! tfr;~e the r0cr1est is 
~ad2. Both Sta~e 2~~ local cci~c1ti0c a~encies shbuld submit fssui~nce 
of CoiJpliJ.ncf: for~-:-:.s to t;11s Gffice • 

.,,.,.-The 1 cn'tua~~ of tr:e l~surancc fer... (cc.;1.:l e!lclc-sE:cij <lot::s :::2nn ·,na·~ _!.Qfa l 
education o-ffici~1s ;-;~'/e Jl1 c:-::ii,:;itiOl~ ~o ~ss~r~ the;;seh-•2s ti:at i.:!y 
~~-----------~:....___..-:-: .. ' --~ .-:.. ... ,;. .Ir.. ,.. ·.• .... em;1ty, sucn as c ;.:rr:r.-:c sc:~c01 rn:.? ;,·::n·:i1 ·\.ney cc:h.r.::. ... 1,, ... o prvVl:-c: 
services, co:;ipih:.s ~itii Fecsr;:i dis~ri:".,i:~c·ciatJ pr0l:i:.,iticns. Lcca1 
educaticn aJenci~s huvc a con-c1r.~1:;; r~si)o:-,si0ility in this 2.rea •. 

/ 

. ' 
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Page - 2 - '.Ihe J-bnor<Dle Willi,..:n n. P..ab'1away 

'.!he rea--Jrt regulation issued by t.i'-.e JU5tica ~"1.t and appearing .in 
the FC:i:.eral P.cgi.ster, Vol. 41, l !o. 32, 'i)ecart:e:r 1, 1976, COVC'.rs only 
Title VI artl clarifies oblignt.iai.5 of gc;v ..!.!..~ :..:eut agencies to enforce 
ca:;:;_:>lia.---ce ,•Tith Title VI of the Civil p.j:f,.ts 1:.ct of 1964. ~ regulatic:n 
~ not CXJVi?.r Title IX. 

In a.~ to Ms. !!irsch • s q~sticn aoo-..rt :i tle VII of the Civf...l Rights Act 
of 1954 and t.'12 role of trie Fqu:tl E:..-:plrr.?-::Ent Q?!;::ortunity O::rmtl.ssian, I s!-c..tld 
rote t:P.at Titl4:) VII also croate::i t.l;:? Qrlcissicn w!uch has the .resrxms.i.bilitv . -
to ~ +-1 Titl VII ~ • ..,03 ..... ... • . • ,,_,: ~ - • t , t ~1._arcs u'le :J. e r S ......... w.O':l 1 ~::::O.n.Dl.\...l..\.A1. aga.ll\S 6.p.1.~ 
di.scr:i.r.i.ination on the basis of r-~, color, r,::,-1.igi.on, se.x, or nati.coal. 
origin. Ms. l-Iir.::ch rray wish tn l-itite c,J.r.:.ctly to the ::qual. ThplO'_/!X?flt 

. ~:artunity O:x;nu.!:;sian for r.ore ~ic Ltfor::Btion as to t.lJat agency's 
µ:>ssible plans to chc.nge or e>::tcn:::i it5 gi~i,~clir.es. 

I b:Jr..e trrl.s is l~lpful. 
kna-1. 

D'lel':>:::,-ures 

If I c.c:n oo of fu:::i:rer assistance, plea.se let rre 

~ T • R:ril.:in 
k+"...in; Dircci:ar 
~ for Civil Riahts . ., 

-------·--.. - ----·-------

-··· • 'to•. 

' : ; .. 

. ,. 

....... 



OFFICE OF THE SECRETARY OF THE TREASURY. 

Off ICC Of REVENUE SHARING 

240 I E STREET, NW 
COLUMBIA PLAZA HIGHRISC 
WASHINGTON, 0,C, 20226 

Dear Ms. Redfield: 

July 7, 1977 

Tl,is is in response to your letter of June 23,· l9t7, in whi.cn you seek 
confirmation of an oral opinion I_ gave to· you duri_ng our telephone discussion 
concerning compliance with revenue sharing regulations r_egardi_ng treatment of 
temporary disabilities caused by pregnan·cy (§"_ 51.54 of the revenue sharing 
regulations). Your inquiry arises from the use of the State of Maine's rev
e·nue shari_ng funds by the State Department of Education and Cultural Services. 

You mention in your letter that the State of Maine has recently altered 
its allocation of revenue sharing funds to the Department from general purpose 
aid for local schools to the funding of the empl oyer'.s share of "teacher re
tirement" costs. You inquire whether this change renx:ives the State of Maine's 
obligation to comply with other aspects of the revenue sharing regulations 
(i.e. § 51.54). · · 

As you know,§ 122 of the amended Revenue Sharing Act provides, in part, 
that no person on the basis of sex should be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under any pro
gram or activity of a recipient_ ~o_vernment, which_· government receives revenue 
sharing funds. Section 5l.54(d}(2) of the revenue sharing regulations issued 
pursuant to § 122 of the amended Revenue Shari_ng ·Act stales:· 

A recipient government shall not have a written or un
written pol icy which results in different treatment of 
temporary disabilities caused by pregnancy with respect 
to the comnencement or duration of employment or leave. 

If a recipient government violates this prohibition, it is subject to the stat
utory process spelled out under§ 122 of the amended Revenue Sharing Act and 
·also risks the suspension or termination of its revenue sharing funds until 
the violation is remedied. 

The only exceptions to § 122 of the amended Revenue Shari_ng Act (provided 
in § 122(a){2)) relate to construction projects. (.not applicable here} and 
funding. The funding exception under§ 122{a.}(2)(A) of the amended·Act provides 
that§ 122 would not apply to a recipient government if that government demon
strates, by clear and convincing evidence·, that the program or activity with . 
respect to which the allegation of discrimination has been made is not funded 1n 
whole or in part with revenue sharing funds. 
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As I noted earlier, the State of Maine funds the Department with revenue 
sharing funds. The Department concerns itself with educational matters. Ev
idently, matters dealing with teachers would arise out of the programs or 
acti vi ti es of the Depa.rtrnent. · Even though the concerned revenue· sharing funds 
are designated for "teacher retirement" they benefit the other programs or 
activities of the Department. · · · 

The Office of Revenue Sharing and various courts have interpreted such 
benefits as constituting funding· of those other programs or acti.vities. The 
revenue shari_ng fundi_n·g of "te·acher retirement"· be·nefits. the other Department 
programs and activities by, among other·things,·attracting qualified.teachers, 
and offsetting the expenses of ·programs that the Department would otherwise 
either have to curtail or fund with its own source· funds.· ·1n other· words, the 
State of Maine revenue sharing fundi_ng of one Department pr_ogram affects the 
funding of all of the Department's programs or activities; therefore, the 
revenue shari_ng funds benefit or fund all of these programs. While not here 
citi~g the legal cases on this point, it is our judgment that the State would 
not be able to carry its burden of proof by "clear and convinci_ng evidence" 
that only the Department's "retirement cost" program was funded with revenue 
sharing funds. It is our judgment that the~ 112(~)(2){A) exception of the 
amend.ed Revenue Sharing Act ··would ·not apply to your situation. 

Accordingly, the State's funding of the Department for "retirement cost" 
does not remove its ob 1 i ga ti on to c·omp ly with § 122- of the amended Revenue 
Sharing Act and§ 51.54 of the revenue sharing regulations.· ·1t a p~ogram or 

· activity of the· Department viol ates § 51 • 54 ·of the revenue shari_ng ~gul at ions 
then the State of Maine· (as a primary recipient of revenue shari_ng funds) 
would be in violation of§ 12t of the Reven~e Sharing Act, and as mentioned 
above, would risk suspension or termination of its. revenue shari._ng funds.' 

I hope that the above information is helpful. If we can be of any fur
ther assistance, please let us know. I am enclosing a copy of the amended 
Revenue Sharing Act and a copy of the interim reve·nue sharing r_egul at ions for 
your reference. 

Ms. Sarah Redfield 
Asst. Attorney General 
Department of the Attorney General 
Augusta, Maine 04333 

Enclosures 



j~SEPH E. BRENNAN 

ATTORNEY GENERAL 

RICHARD S. COHEN 

JOHN M. R PATERSON 

DONALD 0. ALEXANDER 

STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 04333 

Mr. William H. Sager 
Chief Counsel 

June 23, 1977 

Office of Revenue ·Sharing 
Office of the Secretary of the Treasury 
2401 E. Street, N.W. 
Columbia Plaza Highrise 
Washington, D.C. 20226 

Dear Mr. Sager: 

DEPUTY ATTORNEYS ~ENERA 

I am writing to ask for written confirmation of the 
opinion which you gave me over the telephone concerning 
the use of revenue sharing funds by the Department of 
Educational and Cultural Services of the State of Maine. 
First, however, I want to thank you for your prompt and 
understanding assistance when I called. 

· As I told you, the State of Maine has allocated its 
$14 million in revenue sharing funds to the Department of 
Educational and Cultural Services for "Teacher Retirement." 
(Private and Special Laws of 1977, c. 44) In previous 
years the allocation to the Department has been for 
General Purpose Aid for Local Schools (Private and Special 
Laws of 1975,· c. 40, Private and Special Laws of 1973, c. 98 ). 
The question raised by the change of purpose and use of the 
allocation is as foilows: 

Does the use of federal revenue sharing 
funds for payment of the employers' share 
of teachers' retirement costs remove the 
State's obligation to comply with other 
aspects of the ~evenue sharing regula
tions (such as section 51.54 concerning 
the treatment of pregnent teachers) so long 
as the retirement system itself is non
discriminatory and consistent with regula
tions applicable thereto? 
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Again, I'd like to thank you for your assistance thus 
far and will look forward to your written confirmation of 
our discussion. If you should need any further information 
from me, please feel free to call me. 

Sincerely, 

~~ ~cl\i<llcl 
SARAH REDFIELD. 
Assistant Attorney General 

SR/ec 


