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JOSEPH E.BRENNAN 

ATTORNEY GENERAL 

HJ.CHARD s. COHEN 

JOHN M. R. PATERSON 

DONALD G. Al.Ex.ANDER 

DEPUTY ATTORNEYS GENEF 

STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

}Ionorable May Ross 
Secretar~of _the Sen~te 
Senate-chambers 
_State House-
Augusta, Maine 04333 

Dear Mrs. Ross: 

. . . 

AUGUSTA, MAINE 04333 

September 9, 1977 

We are responding to your_ letter_of September 2, 1977, in 
whic~ you requested our advice.on a questioq relating to busi­
ness of.the_Senate~- It .is-our.Understanding that the President_ 
of the · Senate. has issued his - ca11 -for ·-the Senate -to com~· into - · _-· · 

'the sessi·on on Septetriber 16; . 1977, for the ptirpOse of voting upon· -
-· confirmation of: various appointments made by the Governor. - This · - _.; 
call_ is made' pu·rsuant. to authority. granted in Article V/ Part One, 

_Section· 8~ ~of the Consti~ution of.Maine, ~hich ±e~ds in ~eitinent 
part:. . . . 

"Either the Governor or the President of 
the Senate shall have the power to call 
the Senate into session for the purpose 
of voting upon confirmation of appoint­
ments." 

Your question is whether the Senate may conduct any business during 
this session, other than confirmation of the appointments. 

The answer to your question depends upon the business·which is 
proposed. Since receiving your letter we have been orally informed 
that the "other" business might take the form of Senate Orders,· 
including the submission of questions of law to the Justices of 
the Supreme Judicial Court pursuant to ~rticle VI, Section· 3, of 
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the Constitutio~, and the recording, in the Journal of various 
appointments made by the President of the Senate. It is our 
opinion th~t these particular functions ~ay be performea :at 
the September 16 session for the reasons stated below. 

ArticleV, Part 1, Section· 8, of the Constitution of Maine 
was enacted in its present form as a resul_t of the referendum 
approval of Constitutional Resoltitibns of 1975, Chapter 4 (L.D. 24 
as amendedby_Conference Committee Amendment_"A", S-381). 
Neither. a review of the legislative •history of L.D. 24 · nor . 
Maine case law_give guidance in answering your question.· N9i 
is guidance found in 3 M~R.S.A.· § 161 orJoint Rules oft.he 

. · Legislature No~_ 37; ·bOth -bf wllich · consider- -the. confirmation •· 

.. procedures in mcire _ detail than the cons ti tutiOnal provision •. 
Therefore, i ~ is _necessary to turn to· other sources· to ass·ist 
iri this endeavor. · · · 

. .. Since thi sEis~:ion which has ·_been. called for September 16 is · 
not a irregular -session" of the Legislature, as that term is used 
in Article IV, Part.Third, Section 1 1 of the.Constitution, .it must­
be conside~ed ·is a 1or~ of "~peciai sesiion'' ior ·the Seri~t~·alcine. 
At least one commentator has indicated t_hat a legislative· body may 

· proceecl with any business they think is proper,· notwithsta~ding the 
fact that they haye been called into session :·for. -a special ·purpo~e~ 
unless · there is ·an. express ·pr_ohibi tion in the retevc;1.rit cons ti tutioh 
to the. ·contrary_. -· Cushing;, t.aw and. )?ractice ·of· Legisi"ative. As·seriibiies, 
page 209. ·rrhe_ general rule has.also peen stated th_at, .a legislative . 

. body has the: same_ scope of jurisdiction :i'i1 _a. s·pecial ses~_ion ~s. it 
·. has in a regular session, and that· any constitutional limitation · 

on-· this general rule must be strictly construed._ Long .-v. _State,_ 
127 S.W. 208 (Te~.i 1910). -· It has also been noted that houses of 
a legislatu~e may conduct ~any'.functibns independent of each o~he~ 
including confirmation of appointments and passage of resolutions 
of the body. Hagaman v. Andrews, 232 S. 2d 1 (Fla., 1970). · The 
possibility of such independent action by houses of the Legislature 
in Maine is corifirmed by Article IV; Part Third, Section 12, which 
contemplates one house being in session while the other is adjourned, 
and by Article V, Part 1, Section 8, which is under ~xamination here. 
Furthermore, at least one jurisdiction has held that confi.rmation of 
appointments by the Senate and independent resolutions are not 
'' legislative business" within a constitutional restraint on the 
business of a special session because they are not essentially 
legislative in nature and requit'e n6 coordinat~ action by the 
other.house. In Re Adviso!Y__Opinion to the Governor, 59 S. 782, 
784 (Fl~., 1912); Hagaman v. Andrews, supra. 

While Article V, Part One, Se~tion 8, of the Constitution does 
specify ttat the power to call the.Senate into session is for the 
purpose of confirmation of appointments, that section does not 



Page 3 

contain an express prohibition of other legislative business, .. such 
as the expressed _limitation found in Article IV; Part Third; 
Section 1,_ of the_Constitution with regard to the business 
of the ~~cond ~~grilai session of the Legislature •. Therefore, 
applying a strict _construction to this section,_and in the 
ahs_ence of express legislative intent· to the contrary, it is·. 
ou~ opinion that·this:sectiori does:·not prohibit the Senate from 
conducting the limited activities b~ing considered here. :Further­
more, even if the "purpose It language of. the _section \'las interpreted 
as a lirni tation of other_ legislative- business, these particular · 
adtivities would not come withih thai classific~tion since they 
are not legislative ih nature: 

. . . 

This opinion does not attempt to address anyactiv'iti~s· Of the 
S~nate other than· those which have beeh · ~tated above. ' . 

. . . Plea·se continue to· call- on us. whe_ne'ver :you believe we may }je 
of· assistance.· 

_ JEJ:3/ec . 
. cc: . Honorable Joseph· Sewall 

Honorable JohriL. Martin 
Members of the Legislative 

. --·. 

Council. 


