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STATE OF :MAINE 

DEPART>1ENT OF THE A'.rTOR'IBY GENERAL 

AUGUSTA, JvlAINE 04333 

August 8, 1977 

To: Markham L. Gartley, secretary of state 

From: Joseph E. Brennan, Attorney General 

Re: Form of initiative Ballots 

QUESTION: 

DEPUTY ATTORNEYS GENERAL 

Does the initiative ballot format which has been propo~~d by 
the Secretary of State for the initiative t_o repeal the. uniform 
property ~ax comp~y with the constitution and la~~ o{ the state.of 
Maine? 

ANSWER: 

The initiative ballot f·ormat proposed by the Secretary of Sta t.e _ 
represents a: reasonable exercise o'f the Secretary of st.p.te I s-discre-­
tion pursuant to Article IV, Part ThJ.rd,- ·sectfon 20 of the Maine con­
stitution. Further, th~re is ri;· co:nfiict bet~ee_n th~ -- format 6f the 
in it i at iv e ba 11 o t and 2 1 M . R. S . A . § 7 02 ( 5) (Supp . 19 7 6) . 

DISCUSSION: 

The Secretary of State has proposed the following fotmat for 
the initiative ballot for the initiative to repeal the uniform 
property tax to be voted on December 5. 
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A mark in square I is a vote to repeal the unifopn property 
tax. 

A mark in square II is a vote to retain the uniforrri' property 
tax in its present form. . 

. A. mark . in ·square III rejects ooth I and II and is a vote to. 
return the uniform property tax to the form in which it-existed prior 
to 1977~ · 

- . ~ ... - .. . . . . . . -------- ---- .--- - -------------------- ------------- -- --- --
. Place a cross_(x) or a check mark(./) in the square opJX)site the questi?n 

forwliich,you desire to vote. 

MARK rnLY ONE SQUARE 

YES 

I 

YES 

II 

BOrH 

III 

Shall an initiated bill to repeal the .. uniform 
property tax becorre law? 

Shall the arrendrrents to the uniform pro~y tax 
enacted as P.L. 1977 c.48, §§1, 3, &4 arid c.109 be 
approved? 

Shall roth the alternatives above be rejected, so 
that the uniform property tax will be in effect as last 
arrended by the 107th Legislature? 
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The Maine Constitution, Article IV, Part Third, SectJon 18 
requires that where an initiative measure is to be presented to the 
voters together with competing amendments enacted by the legislature,. 
the measures ~hall be ~ubmitted to the voters "in such manner that 
_the. people. c~n· ~ho~se between the competing mea.su~es or reject both. II 

The Maine 'const:Ctu.tion, A~ticle IV, Part Third, Secition 2 0 also 
directs that '11 th0

e .secretar'y of State shall prepare the ballot_s in 
such form as to pres~nt th,e question or questions concisely and 
•intelligibly·". The proposed ballot forrtis:1t _allows the voters. to 

.... ~hoose btktween .the. comp.eting measu~es or reject_ b_Ot.h, further. it 
_contains a brief discription -of the effect of each vote. Thus the 
f~rmat a~ propOse·a i'epresents a reasonable ex~rcise of the discretion 
placed in- the Secreta~y of state···by Article IV, Part Third,. Section 
20 to ,pre_ppre t:he __ format of 1.rd .. tiative :baliots. 

0
Th~t~ rema.ins the question of the effect of 21 M.R.S.A. § 702 (5) 

on the ballot fOrrriat; sect.ion 702(5) sets forth the manner in which 
the Secreta~y of stat.,e ·must prepare general election baliots.· Pursuant 

... to su.bs ect ion 5 ·, 

two squares must be printed at the left o_f any 
-re-ferern:hrrri··question submitted, with "Yes" above 
one and.- ·11 No ", i:l.1:~ove the other, so. that -a voter 
may designate his choice clearly by a cross or 
a check mark. 

· !hu~, § 702 (5) pro;ides t.ha't the ballot must be worded. so that the 
- · electorate can vote- yes or: no ·on each question. The ini ti a.ti ve ballot, 

_however; does not· perrri:Ct- the :eiectorate to vote yes or no on each 
question. Rather, the.ba·11·ot instructs voters to choose one of three 
alternatives: first, approval of the ini t·ia ted · mea~iire; second, 
approval of the competing bill; and third, rejection of both the in­
itiated measure and the competing bill. Notwithstanding, the 
language of§ 702(5), this office concludes that the initiative ballot 
is valid. 

Section 702 prescribes the form to be followed by the Secretary 
of state in preparing ballots for general elections. The term 
"general election" is defined by Me. Const. Article IV, Part Third, 
Section 20 as meaning "the November election for choice of presiden­
tial electors, Governor and other state and county officers. 111 / The 
The initiative questions, however, will be voted on at a special 
election rather than a general election. see Proclamation of 

1/ 21 M.R.S.A. § 1 (14) (1965) defines general election as "the 
regular election of state and county officials occurring 

biennially in November." 
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Governor dated 8Ugust 4, 1977, and Me. Const. Article IV, Part Third, 
Section 18. Bec_a.:use § -702 ( 5) only applies to general elections, 
§ 702(5) does .. n6t-c6nfrol the for~ of the initiative ballot. 

. The· ;form o:f r~ferendum bal¼~ts at_ spe~ial .elec~t~?n_s 1-::3 :not .. 
governed by the Maine statutes.- However, Me. Const._ Article IV,. 

-- Part Third, Section 2 0, provides that, unle~s. t"he Legis·lat_ure ·pre-
. scribes the form ():f the questions, '!the secretary of. sta.te· sha11 . 
prepare referendum ballots in such £orm as to pres~nt th~. ·qu~~ti6n 
or questions c_oncisely _ancf intelligibly. II Since the. Legislatu;~ has 
not prescribed the form qt the que~ti_ons·, and sirice. the bal_lot pre­
pared by the Secretary _o( -~t::~te ~s b9~h concise a~d. intelligible~. 
the Secretary of state J1as coITJplied with the provisi-ons of § 20.-/ 

JEB: jg 

-2/ -2±·'M:R-';£:.A~·•§·•l-D38{2-}~~-nd -§-1069(5) (Supp. 1976) govefn the 
form -of ballots. iri voti"n:g ·ma-chin-es and ele~tronic. voting 
systems. Both- sections· provide that II [a) refere~du~ qµes'­
tion must be. arranged so ,.thaY the voter may vote for or .... 
against it.'' .. r:rhe initiatiye_ ballot fulfills the require­
ments of§ 1038_(2) and§ .~06~(5), sin~e ~he ~lectorate can· 
cho·ose b~twe~n the co~peting bills or reject .both. 

. . . - . . ~ .. ~ . -· ~- - ·.- . . -· 

· 3/ rt should be not~d tha.t ~·yen if the initiative question were 
to be submitted_to the-~l~ctorat~ at a general election (as 
is possible .under Me. Const. Article IV, Part Third, Se~tion 
18), a doubt would exist as to the applicability of§ 702(5) 
to referendum questions containing competing measures. Pur­
suant to Me. Const. Article IV, Part Third, § 18, the ballot 
must be arranged in such a manner that "the people can choose 
between the competing measures or reject both." Further, if 
no question receives a majority of the votes cast, then the 
question receiving the most votes will be sent out by itself 
to another referendum. Because of the difficulty in comput­
ing yes-no votes for more than one question, the application 
of§ 702(5) to a referendum involving competing measures 
might result in a frustration of the will of the voters. How­
ever, because§ 702(5) only applies to general elections, the 
issue of whether§ 702(5) conflicts with§ 18 need not be 
reached. 




