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J. 

July 14, 1977 

'ro: i.I. d. i!Cl~.::nian, :3~-:ecutive Secretary, Insurance Advisory Board 

:.'rorn: 3. Id.rk studstrup, Assistant At to.rney Gc.neral 

subject: J?uymonts fro1:1 the self-Insurance ,."um 

I am responding to your memorandum of J'ltne 1, 1977, which 
raises t~ question of permissible use of payments from tha reserve · 
fund crec1-ted to indemnify the state for self-insured retention 
looses. 5 M.R.S.A. § 173L. Specifically, you ask whether tha 
provisions of 5 M.n.s.A. ~ 1736 ·would allo,·1 payrnonts from the fund 
to be U$ed for tho construction of a building other than the building 
\·-1hich -.:.-,an destroyed. Acoording to your memorandum, a State-owned 
dwelling at Pete:c Dana Point, which waa unoccupied and had been 
subject to considerable vandalism, was totally destroyed by fire. 
The D•f3partment of In<B,.qtn Affairs has requested whether payments 
from the fund for th~ teplacemant value of the building could be 
used for conotruction of a home for the alder ly rather than 
replacing the destr O'JfJd building. 

Title 5 M.R.S.A. § 1736 reads as follcws: 

"Pursuant to the recommendation of the board, 
the commissioner of Finance and Administration 
shall caus\3 payments fr an tha fund or proceeds 
of in.sural'lipe purchased in accordance with this 
chapter, ct both, ~o be made available for 
repair or +oplacern.ant of insured property and 
payment of loss a(i1justment expenses. 11 

Generally speaking, payments by a ca11morcial insurance company pur­
suant to a property'insw;'ance contract are not required to be used 
by the insured far rest(1':ation of the premises, unless the ccmpany 
elects to make the repa.ira itself. 15 Couch on Insurance 2d § 54:157, 
p. 412. However, the otatus of the state aa a self-in:,u.i:er is 
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different from that of an insurance company under a commercial 
insurance contract. In the sar.10 manner, State agencies are in a 
different position, vis-a-vis tho self-insurance fund than a home 
owner/insured vis-n-vis his insurance company. section 1736 provides 
that it in the Insurance Advisory Board which shall racommend the use 
of puymcnts both fran the fund and from any proceeds fran a commercial 
insurance policy payable to the state, thereby implying that the Board 
is to have sa,1e discretion in this regard. However, the section goes 
on to require that the commissioner of Finance and Administration 
shall make the :cecorrunended payments available for "repair ai: replace­
r,tent II of the insured property. It is our opinion that this latter 
statutory provision acts as a restriction upon the purpones far which 
procaedo f:com the fund may ha used. 

In light of the fai:egoing, we conclude that the Insurance 
Advisory Boa1:d should rot recommend that payments fran ·the fund be 
made available far any pur,r.'.>ose other than repair or raplacement of 
damaged or destroyed property. If it is decided that the property 
is not to ba repaired ai: .replaced, no payment from the fund to the 
stata agency should be made. Thin interpretation of § 1736 avoids­
any complaint that payments fran the fund would becon1e a "windfall" 
to the agency, which Gould; be used to fund completely unr:ela ted 
project& for which the Legislature may not have seen fit to 
approprj.ate funding. 1 

SI<S:mfo 

S. KIRK STUDSTRUP 
Assistant Attorney General 


