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Honorabl~ Charles P.-Pray 
State Senator . ,._ :::.-· ... ~ 
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State House · __ , .. •. 
-. Augus·fa, _Maine 

·. . .. '· . . . . 03333 --. . 

: .-_. •. Re: Freedom of Access Law 

· _. Dear Senator Pray: · 
· ... ·. ... . . .. -, 

. ,,· .. ' 

~· -' . . .... . 
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' : . . 

' .. · . ·. 

June 3, 1977 

. \ ,- '. - .. . .. . . . . - . - . . - . 
· This letter is in_ further clar1£1cat1on of the March 2, 1977, 

letter to Y?U on this subject. 
.. 

The' "Freedom. of A~c~ss Law, " 1 l'-'1. R. S .A·. §§ 401-410, r~quires 
that all ~ublic records be availa~le for public inspections. You 
hav~ inquired as to whethe~ teache~ placement records are p~Jlic 
records and, therefore, open for public inspection. Title 1 . _ 
M.R.S.A. § 402, sub§:...3 defines the term "public record" to include 
any· record which "has bee·n received or prepared for use in con·'" 
nectton with the transa'ction of public or governn',i;ntal busines·s 
o~ ~or:i'tains i'nformation ·relating to the transaction of_ public or 
gov~~nrr.ental business • ." 

.... • . 

·-)T_itl~-·2o·M.R.S.A. § 1801 authorizes the Commi~-sione·t of the 
_ - Departnient 'of Educational and cultural Services t·o· operate a 
_ -:'t'eacher placement service. certified teachers_ ma·y, upon_. payment 

of $·5, file an:·api):'d.cation with the co.mmissioner 11.·. -~ as a· can~ 
.didate for employment as a te'acher in the p~iblic :scho-ols of .Maine. 11 

AS a reiult- of such an applic~tion the Commissio~er, pursuant to 
20 M.R.S.A. § 1802;·· has· had reference forms, ~,hich are marked "con..;. 
ftd-ential, II sent to' persons named· by .the applicant as references. 
These forms have been tcturn~d and placed in the :applicant's file. 
The application.and referenc~ forms are kept by the Departmenl 
until such time as a school a'dmi.nisb:ative unit may request in­
format ion pertaining to applfcants. In other v.'ords, in peJ: forming 

. l - • 

this function the Department;is acting solely as an in~ermediary 
between· teacher applicants Wl'\O _ are seeking positions in Malne 
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school systems and the systems which are requesting information 
upon which to base their_ hiring decisions. The I'.lepartment does 
not provide its own recommendations, ~ate or rank the applicants, 
or in any other ~ay participate {n ~he actual decision-making · · . 
process. The actual transaction of public or governmental business, 
in the sense of the hiring decision, is made by the individual 
school administrative units. 

. . . .: 

The principle purpose of the teacher placement records is for 
the benefit of the.teacher applicants and the' school administrative 
units in the.State; they' are riot. inte.nded'fof·:·use by'~ the ·ge~eral . 
public, . I~n 'this regar<l, the· Legislature has· identified the proper· 
partie~ t~ r~ce{v~ inf~r~ati6i fro~'th~ 66mmis~ion~r i~l~tive to: 
the tea~her applicants as being: .. ·• ·<.: .. schcio( c'orr.mitt.eeEJ,. 'school 
directors or s·uperintendents of schools.·•··. 20 11.R.~S.A. ·§·1so1.'· .. 
Therefore,. the proper recipients of this'._ir~fo~niation·a·s dEi'signated 
by statute ar~ those individuals who would ~s~·such ini;i~ation fo~ 
the purpose of making employment determinat.ions·. 

. . 

Applicability of the Freedom of Ac.cess La~; t~ thes~_.·specific 
hiring materials ·while tt1ey are in the possession of thE/_Departme'nt, 
depends upon the scope of the d~finition of "public reaord''. as set 

· forth. above~- The leg is lat i ve. aec lara't io·n· of public. policy with . 
. regard to the Freedom of Acces~ Law ~tates,·, i;.n part-~ "It. is the_ 

intent of the ·Legi~l?ture t·hat: thefi:: act'io_ns.·;_[public proceedi'ng's] 
be taken openly· and that the record_s.o°f'·tl1eir·actions be.open to· 
public inspection and their deliberations be c·onduc·ted openly. 11 

1 M.R.S.A. § 40,1. It is clear from this s_tatement that ·the Legisla­
ture's primary .concern was·that decisions_whlch will a"ffect the 
public should ,be arrive_d at openly and with full ,<lisclo.sure. of the 
materials being considered and the dee is ions ·v,hich ·are _made •. : .(For 
similar lnt~~pretation of the FedeFal Freedom of Inf~Fm~ilon Act, 
see SDC Development corp.'. v. Mathe\vs, ·542 F.2d 1116; -·a·t·· llf9 (9th 
ci"r., . 1976)). Since the records in qu~s tion are. riot us·~a by ·\he_ 

.·. Depar.t1nent in 'making any d~cision,. nor ao 'they -~~t~te'· to any de-·._. . 
. . cis ion w'hich the Q_epartme rit. n1ay. mak~ / pub.lie access 't·o these· re'cords 

while they are in.the possess.ion~ of· the· Dep~rtment ·would not advance 
the .stated int~nt of the Legis\at ure. 6~.' the other hand,.· public . 
acce·ss to 'thes~ mate~ials mig.ht''~ndanger'. the. utilization and ef- . 
°ticiency of the infor~1atio·n _service ~stablished by' statute, and 
thereby fl·ustrctte the Legislature's intent in :establisht_ng such 
syste_m.· · _For the reasons stated above, we _concur viith the· ·o·ptnion 
expr~ssed by Assistant Attorney General Waldemar ci. Buichmann in 

. his letter to you dated March 2, 1977 •· 
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The foregoing opinion is limited to the specific circum­
stances of this case, which appear to be relatively unique in 
State governrnent. · ·The opinion is not intended to be a statement 
with regard to the applicability of the Freedom of Access Law 
to any other. records in the custody of any State of local agency. 
We also note parenthetically that our opinion\\ould not limit access 
to these.materials at the time they are received by the local 
scho61 administrative unit for actual use in its governmental 
dee is ion-making process~ A much stronger argument for applicability 
of the Freedom of Access Law can be made when the repords are being 
so ·used by the local offi~ials. · 

HEB: jg 
cc: W. G. Buschmann 

very truly yours, 

JOSEPH E. BRENNAN 
Attorney General 


