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7. Res Freedom of Access Law

A,‘ .

ehThia letteL is ln futheL clarlflcatlon of the DaLCh 2, 1977,

"‘fietter to you on thls subgect. :ﬁ.rﬁ'~

The "Fr edom of Access Law,' 1 M.R.S, A, gg 401 410, requires

’_*that all public records be anllable for public 1nSpectlons. You
" havé inquired as to whether teacher placement records are public

;_records and, therefore, open for public inspection. Title 1 L
' M.R.S.A. § 402, subg~3 defines the term "public record” to include

any record which "has been received or prepared for use in con-
nection with the transaction of public or governmental business

. or contains information relatlng to the tlanqaction OL publlC or
governwental busxness. : : L

Tltle 20 M R, S A § loOl authoc17es the Commissxoner of the

beiDepartment of Educatlonal and Cultural Services to’ operate a
‘ateacher placement service. cCertified teachers may, upon payment

of $5, file an wpp‘ication with the Comm1581oner F;'; . as a canf’

;,dldate fOL employment as a thcher in the publlc schools of Maine."
"As a result of sueh an application the Comuissioner, pursuant to

20 M.R.S.A. § 1802, has had reference forms, which are marked "con=
fidential," sent to persons named by the applicant as references.
These forms have been returned and placed in the applicant's file.
The applicatlon and reference forms are kept by the Department
until such time as a school administrative unit may request in-
formation pertalnlng to applxcants. In other vords,.in pexforming
this function the Department:is acting solely as an intermediary
between teacher applicants who are seeking positions in Malne
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school systems and the systems which are requesting information
upon which to base their hiring decisions. The Hepartment does

not provide its own recommendations, rate or rank the applicants,
or in any other way participate in the actual decxsionemaking o
process. The actual transaction of public or governmental busxness,
in the sense of the hiring decision, is made by the individual
school administrative units. ‘ Lo L

The principle purpose of the teacher placementﬁrecords{ts for

the benefit of the teacher appllcants and the ‘school. admlnistratlve";.

‘units in the State; they are not lntended for ase by the general _
_publlc,~ In this regaLd the Legislature has identlfled the prOper_

'»cparties to receive informatlon from the Commtssioner relative to

the teacher applicants as being, ". .0 school committees, scnool
“directors or superintendents of chools. 20 M.R.S, Ac-§ 1801.A~ _
Therefore, the proper recipients of this’ information as designated
by statute are those individuals who would use such information for
"~ the purpose of ‘making employment determtnatlons. ' ‘

Ap911cab111ty of the Freedom of Access Law to tuese SpeCiLlC
hiring materlals while they are in the possession of the Department

'depends upon the scope of the deflnltlon of "public remord" as set

- forth above. The 1eglslative declaration of public_ pollcy with '

""regard to the Freedom of Access Law states -in part, "It is the

intent of the’ Legis]ature ‘that thelr actlons . [public proceedlngs]

- be taken openly and that the records of their actions be open to
publlc inspection and thelr deliberations be conducted openly."

1 M,R.S.A, § 401. It is clear from this utatement that ‘the TLegisla-
ture's primary concern was that dectsions which will affect the
public should be arrived at openly and witn full disclosure of the
materials belng considered and the decisions which are made..  (For

. similar lnterpretation of the Federal Freedom of Information Act,
f‘see .SDC Development Corp.- v. Mathews 542 F. 2d 1116 at 1119 (9th
Cir., 1976)). Since the records in question are’ not used by the
}xDepartment in making any dec1sion,'nor do they Lelate to any de-—‘f'«-~
cision which the Department may make, public: access to these récords
while they are in‘the posse8810n of the’ Department ‘would ‘not advance
the stated intent of the Legls]ature. On the other hand, ‘public .

‘*_access to these materials mlght endanger the utilization and ef-

"- ficiency of the information service established by statute, and

thereby frustrate the Legislature s intent in establlshing such

system. For the reasons stated above, we concur with the opinion

_ expressed by Assistant Attorney General Waldemar G Buschmann in
'.his letter to you dated March 2 1977. ' :
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The foregoing opinion is limited to the specific circun=-
stances of this case, which appear to be relatively unique in
State government. The opinion is not intended to be a statement
with regard to the applicability of the Freedom of Access Law .
to any other records in the custody of any State of local agency.
We also note parenthetically that our opinionwould not limit access
to these materials at the time they are received by the local
school administrative unit for actual use in its governmental
decision-making process. A much stronger argument for applicabillty
of the Freedom of Access Law can be made when the records are belng
so used by the local offlcials. .

;IVéry truly yours,

JOSEPH E. BRENNAN
Attorney General

HEB:3jg

cc: W. G. Buschmann




