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ST'AT'E OF MAINE 
Ir~tcr ... Dcpartmcntal Memorandum D.iitc-~12£.t 1 _2 Q._,__l,27 7 ____ _ 

To Dept. Attorney Gc3neral 

From __ J_o_s_e_~ p_h_E_._B_r_o_n_r_1a n _____ _ Dept. __ A_t_-_t_o_r_n_(_J y __ G_c_n_e_·_r_a_l _____ _ 

Subject- Liabi.li ty of Super~_isors for Perforrnaru;~_ill)_praisals in M_cri t .R0ViGW __ 

__ --=_.:_Pro cr::::.:r=ci=n=1 ==== 

. This offi~e has received ~everal iriquiri~s regarding potential 
pers~nil liabili~y of supervisors in p~6paring performance appraisals 
under the 60/40 merit rG~iew program. Following is our opinion on 
the matter: 

Fl\C'I1S: 
----· ---·----

In 1976, the Legislature·enacted a provision req~iring merit 
ratings on all state employees recommended for a salary increase~ 
(P. & S. Law 1975, ch~p •. 147 §. 9). Procedures adopted by the 
Department of Personnel to implement the merit rating system require 
that employees in a supervisory category complete performance 
appraisals on qther state employees through a rating and reviewing 
p,rocedure. (Personnel Bulletin 10. 2) 

Ar~ supervisors who:are requ~red to:complete:perfotmance _appraisals 
on emplo~egs~thr6ugh-.th~' rating and ~eviewin~ pr9~~duie as established 
~y_.the Departm~nt of Personnel subject to iny personal civil liability 
for their actions pufsuant to thi~'pr9c~duie? -

ANSWER::":_! 

No: 

REASONS:· 

State employees crnI?loyeq in a supervisory capacity· ~re requi_red. 1 

co· compl~te · perfo:{mance ap~raisals on. state· employees, as_ a part. of,; t= 

their duties_.: .. In completing these performance appraisais; supervisory 
p~rso11nel are required to exercise their discretion in evaluating 
the work performance of other employees. It is clear that the 
completion of performance ~ppiaisals by supervisory personnel are 
a.cts done \vi thin the scoye of their employment.· 

Under the traditicinal co~mon l~w do~~ri~~ of sovereign immuri{ty, 
goyernmental entities ~re im~une from lia~ility fbr ~heir·acti6ris_.~ 
Howeve.r, · in Davies v. city of Bath, • _ _364 A.2d 1269 (Me·. 1976),. lhe'·, 
Main~ supreme: Judicial court held that t~e· traditional sovereign 
immunity doct~ine, as follo\·1ed by the State of Maine,· was no longer 
valid. 
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Th~ Legislature responded to the.action of the Maine court by 
eria6ting th~ Maine Tort claims Act (14 M.R.S.A. § 8101 et seq.; 
P .. L. 1977, chap. 2). The Act provides in Section 8111 (1) (C), that 
gover~m~ntal employees shall ~e personally immune irom civi~ 
liability when performing or failing to exercise or perform a 
discretio1\ary_ function or duty, whether or not the discretion is 
abused. rt ~s _clear that_ t.he .requirement that supevisory personnel 
complete peiform~nce appraisals constitutes.the performance of a_ 
discretionary f~nction 6r duty within the meaning o~_-Section 8111 
_(l) (C) of the Maine Tort Claims Act. Therefore, employees required to 
complete performance appraisals on employees are personally immune 
from civil liabili~y for thei~ actions in.completing performance 
appraisals. · · 

rrhe provision of the Maine Tort Claims Act providing for 
personal immunity.from civil liability for state employees engaged 
in performing a discretionary function or duty became effective 
on February 1, 1977. 
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