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J OSBPB E.13:REmi-;. 
ATTORNEY GENERAi. 

STATE OF 1'-1Anra . 

RlCH.UlD s. COHEN 
Joa:N M. R. PA:rERSON 
Do."iALl> G,Al'..EXAln),BR 

OEPUTY ATTORNEYS GENERAL 

DEPARTMENT OF TB:E ATTORNEY GENERAL 

AUGUSTA., ~!A.IN:E 04333 
April 19, 1977 

Honorable John L. Martin 
Speaker of the House 
State House 
Augusta, M~ine 

'•, Ho~orabl~ ·. Joseph Sewall 
.. , President:·c>f the. Senate 

State House 
Augusta,· Maine 
' . 

. . ·. -: 
L.o.·573 - AN ACT Providino for a Proararn for Destitute 
Persons on Indian Reservations and A~orooriatina Additional 
Funds for the Deoartment of Indian Affairs. 

Gentlemen: 

In reviewing .the· engrossed bill of the above L.D., we noted 
that in Section 6 the bill.contains a provision stating that no 
person·can submit legislation to.the Legislature that "directly 
affects" either the Penobscot or Passamaquoddy Tribe withput 
first meeting ·with and conferring with the appropriate .. triba1·· 
governor and council • 

. We recently provided a memorandum opinion to Governor Longley, 
at his request, commenting on a similar provision cur·rently in 22 
M.R.S.A. ·s 4793. A copy of that opinion is enclosed. The analysis 
and conclusion of our previous memo to the Governor appears to be 
applicable to Section 6 of the engrossed bill and therefore raises 
serious questions abo~t its ·constitutionality. 

. I thought it prudent to bring this ·to your attention prior· to 
final enactment of L.D. 573. 

JEB:we 
Enclosure 

_sincerely, 

JOS~PH E. BRENNAN 
Attorney General 
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ST A TE OF MAINE --
Inter-Departmental Memorandum· Date January 6 , 1977 

,.., Josep h M. Hochadel o~pr. Executive 
i 1 

"-F~om John M. R. Paterson, Deputy Dept. Attorney General· 
' . 

Subject Opinion Re 22 M.R.S,.A. § 4793 

,:, ' 

Your memorandum of ~ecember 9, 1976, request~ our.opinion 9n 
1:he consti~~tionality of _i;l p_ortion of i2 M.R_~_s_~A~ § 4793,. -~hich· 1:e~~s: -~ 

.. .. - ·. ~·-. .. :·-.· · .. · ·r···~·.-~. ..•.: 

"No ·private organization, church organization, 
state department, civic.group.or individual shall· 
submit legislation affectir.g the .Penobscot·Tribe ·-

_.· -.. . : of Indians to the State Legislature without first'· .... '· . 
. . ' _.·'. ... bringing it·before "the Penobsco:t g'overnqr and ... '.. ..-· =: ,. 

- · -~',_council. for approval. 11
_ . ..• -• .-. . ::·-';_.- . ·., · • 

. :~'.:.·:_: <··. /._·-·.:'_ .. -'·" _ _'::.~-----·' .··i·:"'·'.,·'..:.:>-:::.-:,/·::.:_:-· · .. ·-_·· .. _. --~·::•:·-· .:-:':·_<<~_-_- . -·_-:.•,/':.~·-.·--
,. _.._·-:1_·=-'·.,; .. ;:we believe that the ·above-quoted section is. clearly unconstit:u;..·.,",_.._ 

'·'.':: _-:· __ .tional~- .-. The provision:"coristitutes _an impermissible limitation on~-<.:;:_. · 
.. the right ~f free speech, the righ't to petition the Legislature.,· and · . 
· __ is a· c~nstitutionally impermissible· delegation of legis~ative authority 
to a _"group other than· the Legisla.ture. S~e Maine Constitution, Art •. I, 

. § 4; Art. 1, § 15_; _ Art·.· IV;. § l", ~nd L"n~ted states Constiut'ion, ... • . .. 
Amen<:i,ment 1 and 1-utiendment 14. . The notion that _legislati_on can only 
be offered to the Maine Legislatu.re if_ fir~t approved b_y another . . 
individual, org~nizatfon,". pr gr®p of any kind i·s · so fundamentally 
repugnan~ to basic constitutional principles that we beli~ve no further -~ensive citations in s~ppoxt~p~ are,ne:c;~-~z:~·~:_;:~:~,;-.:: 

(J
G'"~ M. R. PATERSON . · -· -:_ · .· · ·: . . _· 

JMRP;mf'e 

D¼puty_ Attorney General · .. . ·.: :: · ·· · _:: · : · .. 
.. .. . . . - : .· ' ·~ . . -~:.~. ~: ·:.:· ... -: ~- ... .. 

~ .. - .... ··- . : :~ . .. - . _.__ - .. . ... _ ... ··--- ·,: .. -... -:......,_~--~--. - . 

.. : .... . . . ,. .. 

.. . . 

·:. ·-·. . - . .. ... ' . 

. • 



STATE OF MAINE 

IN THE YEAR OF OUR LORD NINETEEN HUNDRED 
SEVENTY-SEVEN 

S. P. 187-L. D. 573 

AN ACT Providing for a Program of Support for Destitute Persona on Indian 
Reservations and Appropriating Additional Funds for the Department of 
Indian Affair■• 

Emergency preamble.. Whereas, Acts of the Legislature do not become 
effective· until go days aft~r adjournment unless enacted as emergencies ; and 

Whereas, additional funds are necessary to provide basic necessities, such 
as food, clothing and fuel, to Maine Indians; and 

Whereas, similar situations have occurred in the past and have a potential 
for future occurrence; and 

Whereas, current statutes of the Department of Indian Afiairs do not pro
vide the basic language to initiate management control; and 

Whereas, in the judgment of the Legislature, these facts create an emer
gency within the meaning· of the Constitution of Maine and require the· fol
lowing legislation as immediately necessary for the preservation of the public 
peace, health and safety; now, therefore, 

Be it enacted by the People of the State of Maine,· as follows: 

S~. 1. H MRSA § 47cn, first 1f, as last amended by PL 1975, c. 293, § 4, 
is further amended to read: 

The duties and powers heretofore given the Commissioner of Human Serv
ices relating to Indians, except their education and except 11eetien11 section 
4713 ·en4 ~. are tra~sferred to the Department of Indian Afiairs, herein
after in this 'part called the "department," which is created to exercise general 
supervision over the Indian trib~s, . 

Sec. 1.1. H MRSA § 4713, as last amended by PL l975, c. 293,· § 4, is re
pealed and the following enacted in its place: 

§ 4713. Relief of Indians not members of tribe■; statements; reimbursement 

Whenever any Indian, or any member of the-family of such Indian, is found 
destitute and in distress, and is relieved by the overseers of the poor of the 
municipality required by law to provide relief for auch per■ona, pursuant to 
chapter a51, the overseers of the poor shall transmit to the Department of 
Human Servicet a statement specifying the nature, dates and amounts of the 
assistance ftimi1hed and such other information as may be required by the 
Department ~f Human Services. The State 1Jhall reimburse municipalities for 
the expenditurea made (or the relief so furnished which the Department of 
Human Services considers to be reasonable and appropriate. The Department 
of Human Services may refuse to accept and pay any claim for reimbursement 
which i1 not submitted by a municipality to that department within go days 
of the payment upon which the claim is based • 
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Sec, 3, 22 MRSA §§ 4722 • 4725 are enacted to read: 

§ 4722, Tribal relief of the poor 

Tnoal overseen of the poor, appointed in accordance with section 4705, 
shall have :the care of all ·eligible persons whether or not they are ·members 
of the Passamaquoddy or Penobscot Tribes, who are found destitute and in 
distreu upon tribal reservations and shall cause them to be relieved at tqe 
expense of the tribe. 

The department shall reimburse the tribe for 100% of the amount ·expended 
for fµmiahing such t!9lief which the department considers to be reasonable, 
appropriate and furnished in accordance with section 4723. Either the tribal 
overseers of the poor, or the tribal clerk, if authorized by the tribal governor 
and council, shall submit to the department a monthly return on forms pro
vided by the department stating the amount of expenditures made for furniah
ing this assistance. The department may refuse to accept and pay any claim 
for reimbursement which is not submitted by a tribe tci the department within 
go days of t~e payment upon which the claim is base_d. 

Tribal overseers of the poor may arrange to have relief furni'shed to eligible 
~rsona by a vendor-of services or goods. When relief is furnished by a 
vendor of services or goods, the tribal overseers of the poor shall obtain an 
invoice from the vendor indicating the cost, quantity and kind of services or 

. goods furnis_hed. The tribal overseers of the poor shall certify to the depart
ment that the invoice reprHenta a charge for relief furnished in accordance 
with section 4723 and shall forward it, along with their certification, to the 
department for payment. The department shall pay the vendor directly the 
full amount indicated on the invoice, unless it finds that the relief so furnished 
was unreasonable, inappropriate and not furnished in accordance with section 
47ll3. The department may refuse to make payment on any invoice which ia 
not submitted to it by the tribal overseers of the poor within go days of the 
date upon which the relief was furn_ished. 

The tribal overseers of the poor, as well as all other tribal officers having 
charge of the administration of assistance furnished pursuant to this chapter, 
shall keep full and accurate records of the namee of persona relieved or sup
ported, including the cost, quantity and kinds of relief provided to them. 
The records required under this section shall be maintained in such a manner 
and contain information in such detail u may be required by the conunia-

. sioner. The records required to be kept under this section are subject to audit 
· by the Department of Audit. 

§ 4723. Program for relief; rule making 

The program for tribal relief of indigent persons shall be operated and 
administered in accordance with written rules which shall include standards 
of eligibility based upon need and shall define the amount and kind of aHist
ance to be furnished to eligible persona. 

The commissioner shall promulgate these rules after consultation with the 
tribal governors within 6 months after the effective date of this Act. The 
rules shall not be effective until filed with the Secretary of State and the re
spective tribal clerks. 

In addition to defining need 'and specifying the amount and kind of assist
ance available, the rules shall provide the following : 

I, Application. All peraons wishing to apply for· relief shall have an op
portunity to do so and relief shall be furnished to eligible persona within 24 
hours of the time of application. 

2. Action denying, reducing . or terminating assistance, Any action deny
ing, reducing or terminating assistance shall be communicated to the appli-
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cant or recipient in writing and shall include the specific reason for auch 
action making reference to the relevant aections of the rules upon which the 
decision was baaed, 

. 3, Fair hearing. A fair hearing before a person or persons designated by 
the tribal governor who did not participate or have any responsibility for 
making the decision being questio•ned shall be available to any applicant who 
has been denied relief. The fair hearing shall be held within 7 days following 
'the receipt of the request by an applicant for a fair hearing. The person re
questing the hearing shall be afforded the right to confront and cross e.xamine 
any witnesses against him, present witnesses in his own behalf and be repre
sented by coW1Sel or other spokesman and must be advised of these rights in 
writing. The decision o£ the fair hearing shall be based solely upon evidence 
presented at the hearing. The M~ine rules of evidence shall not apply at the 
fair hearing. Within a reasonable time after the hearing, the •pplicant sha~l 
be furnished with a written decision detailing the reasoni for it. 

4. Pretermination hearing. A recipient of assistance shall be afforded a 
right to a pretermination hem:ing in the event that assistance of a continuing 
nature, which may be provided to him, will be tenninated or reduced: · The 
pretermi:nation hearing shall be conducted in. the same manner as outlined in 
subsection 3 for the ~onduct of fair hearings. The impending action of termi
nation or reduction shall not be carried out until the pretermination hearing 
has been held, if requested, and written notice of the decision has been given 
to tp.e recipient. The reci_Pient shall be given a timely and advanced notice of 
termination or reduction 1n relief being provided which details the reasons for 
the proposed action and informl\l the recipient of his right to request a pre
termination evidentiary hearing within 5 days following receipt of the notice, 
Nothing in this subsection shall be construed to require pretermination hear
ing when assistance is furnished for a stated period of time and the recipient 
is advised, in writing, of the time limitations at the time that eligibility for 
such assistance is communicated to him. 

§ 4724. Superior Court jurildiction 

Review of fair hearing and pretermination evidentiary hearing decisions 
shall be within the jurisdiction of the Superior Court and shall proceed in 
accordance with the Maine Rules of Civil Procedure, Rule 8oB. 

§ 4725. Confidentiality of information 

R~orda, papers, fiiea and communication■ relating to an applicant or recipi
ent made or received by persons charged with responsibility of administering 
this program of relief for indigent persons are confidential and no information 
relating to a person who is an applicant or recipient may be discl~sed to the 
general public, unlesa expressly permitted ~Y that person. 

Sec. 4. H MRSA § 4771 is repealed. 

Sec. 5. H MRSA § 4772, as last amended by PL 1975, c. 293
1 

§ 4, is re
pealed. 

Sec. 6. H MRSA § 4793, last sentence, as enacted by PL 1973, c. 130, § 2, 
is repealed and the following enacted in its place : . · 

No private organization, church organization, state department, civic group 
or individual shall submit legislation directly affecting the Penobscot or PaSBa
maquoddy Tribe of In~ians to the Legislature without first meeting and con
ferring with the respective tribal governor and council. 

. •p.1111;xt: 
Sec. 7. H MRSA § 4837, as last amended by PL 1975, c. 293, § 4, is re-



.. 

Sec. 8. Appropriation. There is appropriated from the General Fund to 
the Department of Indian A~airs the ·sum of $150,000 to carry out the pur
poses of this Act. The breakdown shall be as follows : 

INDIAN AFFAIRS, DEPARTMENT OF 

All Other 
Penobscot Indian Housing Authority 

$140,ocio 
I0,000 

$150,000 

Emergency clause. In view of the emergency cited in the preamble, this 
Act shall talc~ effect when approved. 

IN HOUSE OF REFRESENTATIVES,. • • . . . • • • • • . • • • . • • • • . • 1977 

Read twice and passed to be enacted . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Speak er 

IN SENATE, ••••••.•••••••• ••• •••••••• r977 

Read twice and passed to be enacted. 

. ....•.. . .. . . President 

Approved . ... .......... - . . . . . . . . 1977 

••••••. Govent{lf' 


