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JosEPU E.DnENNAlf 
ATTORNEY GENEl~AL 

5~ x f)r;c v,:.,, ,..,.., /,~., 
BI ./TI, (.).., (01- /J 
·/V' c; 11.., ·{' ~ 

Z l. 1:1(1 )~\IL?(,/ 

R1cuA no S. Con llN 
JouN M. R.PA-r1msoN 
DONALD G.Au:XANDF.R 

DEPUTY ATTORNEYS GENERAL 

STATE OF MAINE 

DEPAln'MENT OF TIIE A:rTon .. ,mY G1rn1rnAL 

AUGUSTA, ~UINE 04333 

. Ap_ril · 8, 1977 

Honorable Elizabeth H. Mitchell 
House of Representatives 
State House · 
Augusta, Maine 

Dear Representative Mitchell: 

You hay7 requested an opinion regarding the constitutionality 
of L.D. 73,- as amended, and, by necessary inplication, the / 
pertinent parts ~f the underlying statute, Title 22 M.~.S.A. 
§ 2761, sub-§ 4._/_ Our revie~ of the law indicates that the 
statute, as it presently reads, discriminates against 
illegitimate children by compelling them to bear their. 
mother's su~names. This mandator~ surnaie r~quirement.violates 
an illegitimate child's rights unde~_both the Due Process and 
Equal Protection Clauses 6£ the Constitution. The changes 
which would be made by L.D. 73, as amended, do not eliminate 
this discriminatory effect. · 

The statute in question is 22 M.R.S.A. § 2761, sub7'§ .. 4_. It 
provides that "in the case of a child born out of wedlock, the 
child's surname shall be entered on the certificate as that of 
the mother." There is no similar statute regarding the sur.:-_.,_ 
names of legitimate childre~. · 

At common law, a person could assume and use for all pur­
poses any surname of his or her choice, providing that this was 
not done for a fraudulent purpose. Stuart v. Board of Super­
visors, 266 Md. 440, 295 A.2d 223 (1972); State ex rel, Krupa 
v. Green, 144 Ohio App. 497, ·177 N.E.2d 642 (1961); Mark v. 
Kahn,. 333 Mass. 517, 131 N.E.2d 758 (1956); Buyarsky, Peti­
tioner, 322 Mass. 335, 77 N.E.2d. 216 (1948). Maine is .a 

1/ A copy of which is attached as Attachment A. 

2/ A copy of which is attached as Attachment B. 

.. ,._.v:i'\ 
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common law state. Copp v. Paradis, 
fore, it is logical to presume that 
freedom to seiect a ~ame is the law 

130 Me. 464 {1~31}. ~here­
the co~non law princip~~.of 
in Maine,3/ :· ... ·-,.,'.·:· ... ·. 

.. ' ' '. ·• .... . . 
The right of Maine parents to select and ha~e recorded ~he 

surname of· their choice has been confirmed by a judgmeht'9f the· 
Penobscot County Superior Court. Sheppard and Sawyer v. LaBrack 
(Civil Docket No. 76-207, October 12, 1976, Penobscot County 
Superior Court) enjoined the State Registrar of Vital.Statistics 
from "refusing to accept for filing tertificat~s of Live ~irth • 
solely for the reason that the surname· entered thereon is a · 
hyphenated combination of the father's and mother's surname, 
or the mother's and fa.ther 's surnames or 'the mother's surname 
a],one •. ." .. 

,, . 

Thus, in general~ child may bear the surname of its 
parents' choi6e. Out of the class of newborn children who are 
to be given surnames, however, a subgroup, illegitimate children, 
are slngled out and compelled to bear the maternal surname by 
§ 2761~ sub-§ 4. · 

Equal Protection· 

The United States Supreme Court hasindicated tha·t the test 
to be applied in determirting whether classifications involving· 
illegitimate childreh viol~te the Equal.Protection Clause is'.· 
whether the end which the Legislature seeks to achieve is a. 
permissible one, and whether the means chos·en to ·effectuate · 
that end have a rational basis and are reasonably related to 
the achievement of that end. Mathews v. Lucas, 427 U.'J~ 495 
(1976). There are two possible purposes for requiring .ihat • 
illegitimate children bear maternal surnames. They , ,?tre: (a) _· 
the protection of the putative father from having his name used; 
and (b) record-keeping necessity. Applying the· test established 
by the Supreme Court: to each of these justifications, it is 
clear that neither meets Constitutional_requir~ments. ,· · 

A. Protection of the Putative Father 

The goal of protecting so~e putative f~ther~ front"° h~v·i~g_ 
illegiti~ate children bear their surnames, which could ~xpose 
them to embarrassment or prejudice in paternity actions, may be 

-~ legitimate end for state legislative concern. The means chosen 

The proposition that the common law applies find~ support 
in the decision of the Maine Supreme Judicial Court, In Re · 
Susan E. Reben aka Susan E. Hirsch, 342 A.2d 688- (Me~, 1975)~· ~ 
a case dealing with the statutory name cha~ge procedure. The 
~curt found that with respect to name cha~·ge, the· co'!'Il'on. law · · 
philosophy was incorporated into statute. :h~s! by 1mpl1ca7 
tion, the common law exists'in the area of 1n1.t1al name choice. 

I ' 
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to accomplish this goal, however, are unreasonable. The Equal , 
Protection Clause requires more of a sta.te·law than non-dis­
criminatory application within th~ class it establish~s~ lt, . 

. also imposes a requir1.::ment of some· rationality in the nature· of . . 
the class si11gled out. Rinaldi v. Yeager, 384 U. s. _305, 308-309 . :· 
(1966). Here, the means chosen is not narrowly· tailored to.·.· 
abcomplish the·purpos~ of.protecting those putative fath~rs. in·.-;: 
~eed of ~ofuction; rather, it crea~es a classific~~ion of all · 
illegitimate children and arbitrarily precludes any'such child · 
from bearing a paternal surnam~ regardless of th~ relationship 
of that child. ~nd his .or her father. The purpose of protecting 
some fathers may not be accomplished by invidious distinctions, 
between classes of citizens.· Ma'ssey v. Apol·lon.io,. 387 F. Supp. 
373,377 (D.,C,, Me., 1974)~•: . ·. · · · ;·., ·.· ·· 

•, (. . 
Suc6 ari overbro~d cl~ssiiication is facialli:tirii~a~onable;, 

and it becomes even moie clearly unreasonable wh~n bonsidered iri .. · 
light of· the rest of the statute. •rhe .statute as it: pres·cntly:· reads and 
as proposed'· to be ·amended·. allows the ff.a ther, if he provid~s · a· written 
consent,!l to have his name listed on the birth certificate as 
the father. The Legislature has thereby demonstrated a· willing-
neis to have the putative father identified as~ parent of th~ 
illegitimate child, and provided a mechanism for protecting thn. 
fathe~ ihrough th~ requirement of written consent. In li~ht of 
this, it cannot be said that penalizing illegitimate children 
and their• parents by an absolute prohibition against .. the use of 
paternal surnames is reasonably necessary to protect".those -.·. 
putative fathers who don't want their names associated with 
illegitimate children. This goal can be accomplished through 
the less broad fuethod of wri~ten· consent which the Legisla~ure: 
has already sanctioned with regard to the recording 6f fathei's ~ 

- surnames on the birth certificates of ilhg.itimates; . 

B. Record-keeping Necessity.· 

The argument th~t-requiring illegitimate children td b~ar 
maternal surnames is. necessary· ~n order to insure accurate 
record-keeping 'fails as such a requirement•is riot a rational 
means of accomplishing the permissible state goal of ~aintain­
ing accurate records.of vital statistics. The purpose·of birth 

·records, from the state's point of view, is to·rnaintain ·a recor_d _ _- ·· 
of when and.where a.child is born, and who its parent or parents are. 5/ 

By amendment the mother's consent will also be required before­
the father.'s name may be entered on the birth ·certificate~_-. 

. . . . . 

In-addition, birth records are used t~ collect datawhich is·. 
transmi'tted to the Federal Governrn·ent for statist.ical purposes. 
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Birth records are indexed by the child's surname an~ dati .· 
of birth, so there can be no argument that it is necessary foi 
the mother!s and child's surnames.to be the same in order ·to 

.locate' records, e~pecially since this is generally not true . 
for legitimate children. Furthermore, the argument of_ need t'o 
identify the child with .the mother by identical surnames is - · · 
unrealistic in light of. th~ still prevalent practice of ·. ~ .. 

- women assuming their husband's. surnames on marriage.. Many ,. .· .. · 
mothers of illegitimate children will eventually' mar·ry ~ither · 
the fathers of· their children or another, and voluntarily. · · '.. 
assume their husband's surnames.·. · · · · · 

The idea· th.at. a ·p~~ticular surname must necessa~ily: be' . 
recorded in order to have acburate records is refuted by the· 
dccisio~ iri Sheppard and S~wye~ v .. LaBrack;· supra. · · · 

The state's interest in recording vital statistics is that 
of collecting facts, and maintaining·a system for stori~g and' 
retrieving those facts. The method chosen fdr recording 
illegitimate births creates a special system for recording 
some births which is different from that used for rec6rdlng. 
the majority of births, and which serves no rational purp6se 
for identification of the child; ease in location of r~cords, 
or for distinguishi~g ~ll~gitimate births; · 

Due Process . 

In determinihg· whether a particular legislative classifica­
tion has resulted· in a denial of due proce~s,· a dual inqui~~ 
must be made. 

"What. prq_cedures due pro_cess may r_equire 
under any given set of circumstances must· 
begi~with a determination of the precise 
nature. of the government function involved ~..: 
as well as of· the private interest that has · 
been affected by governmental actiori." · .. 
Cafeteria Wo.rkers v. McElro , 367 U.S. 886, 
894 1.961) ; Goldberg v. Kelly, 397 U.S. 254 . 
(1970). . . 

The governmental 
ing, for· the purpose 
births.of children. 
parent or parents in 
chosen to give it. 

function involved here is that of record:.. .. , 
of keeping records of vital statistics, the 
The priv~te interest here is that of a .. 
their child and the surname they have . . ' 

. ., . 
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The Supreme ciourt has recognized that the interest of .... 
parents in their childre·n is a· significant ·one·. The •rights to· 
conceive and raise one's_ childre~ have beeh deeme&. "es~ential~" 
Meyer v •. Nebraska,_262 U.S. 390, 399 (1923) "basic civil rights 
of man," Skinner v. Oklahoma·, 316 U.S. 535, 541. (1942); and •· 
rights far more precious than property rights, May v. Ande-rson,· 
345 U.S. 528 (1953)' •.. "The··care, custody" and nurture Qf the. . 
child resides first.in the parents," Prince v. Massachusettsi~ 
321 U.S. 158, 166 (1944). Th~ Malne Supreme Judicial Court 
has also recognized_ that. the int~rest of paren£s in their.·· 
children is of "constitutional di~ensions.~ Danforth v.· · . 
State Department of Health and Welfare,-,303 A.2d 794 (Me~, 1973). 

• ••• • .• • I • 
•• , • .,. • : • f 

The significant inteiest of'par~nts iri.the naming of their.: 
children cannot be overridden simply because the parents· are not 
ceremonially married to one another •. 

"To say that the test of equal protection 
shoul4 be the 'legal.' rather than the 
'biological' relationship is to avoid the 
issue·. For the Equal Protection Clause 
necessarily limits the authority of a 
St~te to draw such 'legal' lines as it 
chooses." Glona v. American Guarantee 
and Liability Ins •. Co., 391 U.S. 73,. 75-76 (196_8). 

, . . 
In Stanley v. · Illinois, 405 U.S. 645 (1972), _the Supreme_, .. , 

Court considered the constitutionality of.dependency proceed-
ings under an Illinois law which conclusively presumed the_ 
unwed fa~·1er to be unfit to ha_ve the custody of his children.· · 
The question raised was. whethe·r the_ means used to achieve the 
state's goal was constitutionally- permissible... The- Court found .. ,.•·i 
that the unwed father's interest in having custody of his .. child-,•-:-· 
ren was "cognizable and subst_antial •. 11 : (559). • In determini~g:a';.:r 
that a conclusive presumption of unfitness was impermissible,1 •~ 

the Court recognized that efficiency in making custody orders ( 
is not the only v~lue recognized by the Con·stitution. Th~ -
reasoni~g of the Court in·stanley is equally applicable:here. 

"Procedure by presumption is always 
cheaper and easier than individualized ,--,, 
determination. But when, as here, the 
procedure forecloses the determinative 
issues of competence· and care, when it 
explicitly distains present realities 
in deference to past fqrmalitiies, it 
needlessly risks running roughshod over 
the important interests __ of both parent· 

.... 
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and chil~.· ·rt therefore cannot·stand."·. 
Stanley, supra, 657. See also Carrington; .. 
v. Rash, 380 U.S. 89 (1965)) Vlandis v. 
Kline, 4~2 U.S. 441 (1972). 

Given the sig~if{cance of the 'interests of parents, wed or . 
unwed,. in the. bearing .and raising of their children, including._ 
the selection of names for their children, it is a denial of· · 
due proce~s. to. exclude those interests fr.om consideration by a· 
statutory presumption such as the Legislature has established· 
her~ with regard to the surnames of illegitimate children. 

The statute in question establishes a classificatio'n which 
· discriminates between illegit:i.mate children and all other 
chil~ren by deri~ing to illegitimat~ children an opportunity 
availabl~ to all other children - that of bearing any name'..·:: 
but the· maternal surname. The ·goal of' protecting putative ·.· · 
fathers can be· achieved in a non-discriminatory manner, and 
is already sanctioned by the Legislature, making such an extreme 
method as. a total prohibition unrea·sonable. The argument that · 
the classification is necessary for the orderly keeping of . 
birth records is not ra~ionally rel~ted·to the classification 
made.when viewed in light of the realities of the record-: 
keeping function. The conclusive presumption that all · 
putative fathers need such protection discriminates against 
those fathers wh_o desire to have their illGgi timate chi1dren . 
bear their surnames by providing no mechanism for these··· ··· · 
fathers to rebut the.presumption that they do not want to_be · 
associated with their children. We ~onclude, therefdre~ that 
Title 22 M.R.S .A. § ~761, sub-§· 4, and. the portion of_ L.D. 73,. 
as amended, which r~quires, .withou1:.except'ion,.-.. th.at.c};1ildren,;:,; ., . 
conceived and born out of wedlock.must bear the maternal sur-,.·­
name, are unconstitutional in. violatihn of the Equal Protection 
and· Due Process Clauses of the Fourteenth Amendment •. ,'i.-i:.- .-_ 

JEB/ec 
Enclosure_:;3 

Very · truly yours-, 

JOSEPH E. BRENNAN. ,, ·-' 
Attorney General 



Attachment··A ,, .. 

: .· 

ONJ~ iIUNDRED A.ND EIGH'l'_H LEGISLA'rURE .· .: 
: . '• 

Legislative Document . .• No. 73 ·· : :- ' 

H. P. 52 . . : irous~ of ·Rcprcsc11tatiYes, Ja;1~1;r;.- 12, i97i. ·. 
Rc£crrcd to {he Committee O!l Legal .-\ fTairs. Sent up £or conc_urrcncc and : 

ordered print~d. · .. · · · · · · 
EDWIN H. PERT! Cierk 

Presented by l\fr. Cote ~f Lcwisto~.- · 

STATE Olt 1\-IAI:t,fE 

IN THE YEAR OF OUR LORD NINETEEN II.UN'DRED · 
SEVENTY~SEVEN 

AN_AGT Pertaining to ~irth Rccor~s. 

Be it ennctcd by the. People of the· State of I\fainc, a~ follow~: -

22 MRSA § 27Gr, sub-§ 4 is repealed and the follo\\'ing enacted iii its l)lac_e_:, . . ' . . : . . . . . 
4.. Illegitimate child. If the mother was not married either at the time of 

conception or birth, the child s.hall bear the mother's last n;ime and the name' 
of the putative father shall not be entered 011 the certificate of birth without 
the writtcnconsent of the n1other and the person to be named as the pu~t1tive 
father, unless a dctcrmim1tio11 of paternity has been made by cl: court of._ . 
competent jurisdiction, in ,vhich 'case the name of the father· as detc'n11i11cd ,. r1 
by the. court shall he en tercel, ori the birth chtificafe •. · ~. 

STATEl\IE:-.:T OF FACT 

The purpose of this bill is to require th~ con:;cnt'of both p,1rcnts in orde_r 
to ndd the name of the pulath·e father 011 n birth record. The law i3 unclear 
at prcscnt as to \\'hcther the 11ai11e of the putative father c.an be ad<lcd by his · 

) sig-n:11111 (' only cir the cnnscnt of both parents;·,.... · 



'•' . , .. 
~TATE OF M.J\lUi:: ·· . . . · ···,. ... · r 

HOU5C OF REPRESEIITI\TIVES · · ·.·. . ·,, . : 
l0B'rH LEGISLATURE.. {Filing No, lt-8)> ·; 

FIRST REGULAR SESSION . , · .. . • · .. , : . _- : •. '. ,: 
' . . '· · .. • .• ·.' ·,·.:.· ·· .. ··· ·1· . . •: ... .'·:·:~._, . •.. . . 

'. -:·· . . · 

cot-!MI'l"rEE AMJ-:NoME:~T_"A O to n:P. s?., L;o:·n, ni_u,· "!\?~ACT. 

Pertaining to Dirth Records,•· 
. . 

•. •\ ,•••••••,\I ... 

l\ncncl th9 Dill by strikinlJ out everything after the a1;icnding 
' . 

clnuse and inserl:ing in its pla<;:e ·the followlng: 

'4. n·lcgitimate child. In the case of a child conceived 
name 

nnd born out of lawful wedlock, the child's last Tshall be 

entered on the ce:?::tificate as that of the mother, and the nm:ie of 

the outativc ±tither shall not be entered 01\ Lhe certificate of 

birth without the wri '::ten consent cf "tha ·mother and the person 
I., 

to bo r..-1nccl as the outative father. However, if a detcirr.1ination 

~r.aternity. has been r.l.'lde by a court of competent jurir,diction, 

then the naLle of the father as determined by the court ~hail be-

' !nte~ed on the birth certificate.' 

Statement of Fi\Ct :: . 

The purpos.e of this .. amen<lment is to clarify tJ1e language-~nd:::,1 

remove an al;lhiguous d~finitibn of •illegitimate child1".~1" 

Rcr,or.ted by the. Co1r.:11lt:tcc on lcgnl Affairs. 

Rcriro<luccd and cis tributcd ,under the dire~ti.on of the Cler~ 
of the lli.\\lse,. 
2/2/77 

(1-'illng No, H-8) 



. :: 

S'rJ\1·c cu·· z.tl\rNg ·. · · .· . . . ·· :_ · ···:.-_\ ·_.;, 
IIOUSC OP Hl-:l'RE:Sl:NTNl'IVES · (Fi ling No. 11-12). 

100TH U;(iISl,i\TUP.E ..- .". . .. ·., ._. .. ··. ,.~·., 
FIRST REGUJ,fll~ Sl>SSIOH .·.. · ... ~ : 

. ~· ; ... 
·, . ·, · .. ·. . . . 

. ·11ousi::·111,iq,m~1BNT, "~ u"to COMNl'rTt:E ,\ME!WMENT, n~n_·t_o 

1,.0. 73, Dill, ;'AN flC'f Per.taining lo Birth Rocords." 
,.• _.. .= . .. . • \ . • : •. ,.. .~ • .. . . . . • .. · 

,'··· . .. . .· ,·: . 
•, ... 

Amencl the i\mendmcnt by inserting ar'tcr .the undcrlin<?d i-.•ord 

_a~d punctuation "father." in the 6th line the folio~i~g underlined: . . . . . 

sentenc·e: 

'The signature of the mother and putative rather on the written 

consent shall be acknowl~dged bcf6re an officinl authorized to·· 

take oaths.' 

Statement of Fact 

This a"~nd~cnt rcqui~es notarized signa~ures to.the consent 

form.-.-required of t.hc mother nnd putat_ive father of an i_l_legi_tirn~te--- --· 

child, if the birth certificate incluces _the name of the father • .. . ,• 

Filc<l by }Ii·. Biron of l.cwlst;cm • . ,;_ 

P.ci>r1)duc&d ;;nd dUtl:ihutccl uni.lcr tl-i,• ~lh:ci:-tion of thc ·Clark',.-'­
·of the House. 
2/3/77 

(Filing No. H-12) 
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f' .. . 
;Sec. 

BIR'l'H RECORDS_. · . 
', . .:. 

f,!27G1, 
n27G2!.· 
12703. 
l,2704, 
l21as: 
L ... 

ncs-istralio;1 of ii,·c births. 
Rctui•n of nil bil'ths. • . . . . . . . . '· 

Bh·th certilicnlcs of founcllinzs; l'<'pol't, · 
Delayed birth rrgislratioh. · · . 
New certificate of birth following adoption 01: l<.'giti111nlio11,· 

~t '. 
,. . . - ' . . . ,. . . . . . . .. ' . " . . .. ' . ~ 

:i.··2z·61. Ilcgish-aHon of live lJirlhs ·! -:" 

A ·cerlificnt~ of each live bir'th which occm·s in. this Stat~ 
shall be filed. with the clerk of the mllnicipality in which such Jive 

.· birth occun·ed within 7 days after the date of birth. 
··.· ' . . •, . . ' 

1. Ce.riificatc from hospital, When the live birth occms in 
a hospital 01· related institution, the l)el'son in chai·ge of such in~ 
sllti.1tion shall be respo11sibJc for cntcl'ing information on the ·cer~ 
tificate, for securing sig\m~ures l'Cquired on the cel'lilicate, ·and for 
filing the certificate with the clerk of the munkipalily~ · • 

.· · 2. JJato of birHt. On each such certificate, the ph~;sician in 
.· atte:nclc1ncc shall ve1·ify' Oi' pro">:idc the date of birth _ai1cl medical ii}•·, 

formation required within 5 days afte1· bil'th. 

3. Ccrtific.nfo 1h·cp:uetl :rncl fil('cl; Except as provided in this 
section, the cc_rlificate shall be· prepared and filed by: 

A: The physician or other person in. altcncla1~ce on the 
birth, or. in the absence· of such a person; . . . . 
B. ·The father; 1 or.in the abse1ice of both of these~. · r•. 

O • . The mother; or, in the absence of the aforesaid, an~l in 1 i, 

tlie· ifmbility of_ the· n\other, · , ,' 

D. The person in charge or the pl'emises \\·het·c the live 
birth occui•~·ed. · 

. 4. Illrgifimak chilll. In t11c case of the birth of .in illcgiti• 
mate child, the name of the ptitati,·e fothet· shall not be entered 
·on the ccrtifka_tc. without his wrillcn consent. In the case of a 
birth·or ii child.ci(1t of ·wcctloc°K, me child'fl;lirnnme shall bci'ch-·. · 
tcrcd ·011· the certificate ns that of the mother. 

5. CL'rlific:atc si~ne<l by falhcr :rn(i mothr·r. In every case; 
the father or .mother or the child shall sign the ccl'tilicate and 
shall attest to ~he accuracy of the persoiial data cnlC'l'ed thereon in 

. 187. 


