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Inter--Dcpartmental Memorandum Date April 6, 1977 

1.r
0 
___ M_a_i_n_e_M_i_l_k_c_o_mm __ i_s_s_1_· _o_n ___ _ Dept. __ A___..,_g_r_i_c_u_l_t_u_· _r_e ________ _ 

From Donald G. Alexander, Deputy Depr. __ A_t_t_o_r_n_e_y_,____;::G_e_;_n_e_r...:_a__:_:::;1 _____ _ 
':v 

Su~a Freedom of A6cess Law: Working Sessions 

In r~ply to yorir ~uestion as t?·whether a working session meetirtg ~f 
the Maine Milk commission with its independent milk economics expert is 
a "public proceeding" under the Freedom of Access law, 1 M.R.S.A. §§ 401 -
410, we answer affirmatively.· The described meeting comes within the 
limits of the Fre~dom of Access law, does not meet the requirements for 
an "executive session·" and is therefore a public proceeding.-· 

Opinion· 

For the purposes of the Freedom of Access law, there are two ways in 
which bodies or agencies covered by the Act (as the Maine Milk commission 
clearly is, see Sec. 402, Sub-§ 2, sub-§ B) may meet to transact business. 
They may do so in a p~blic proceeding, d~fined in· 1 M.R.S.A. § 402, 
sub-§ 2 as 11 the transactions of any functions affecting any or all citizens. 
of the state."_ To this sweeping definition specific exceptions are made~ 
as discussed below. If "t:he "transactio~" of a "function" does not fall 
within an exception, it is a public proceeding',· to which § 403 applies to· 
require that the proceeding and any record thereof be open to the public. 

"Ex~cutive session", the exception to public proceedings, is the 
second _manner in_which public agencies or bodies may meet to transact 
business.· The term ''executive ·session" is not defined in the Act, but 
implicitly such a-session is not a public proceeding and therefore§ 403 
is not_applicable~ section 405 of the Act specifies conditions under 
which an ·executive session may be held. sub-§ 6 of § 405 limits the 
subjects which may be _considered at_an executive sessio~ to those seven 
specified therein "and no others.". The legislative history of the Act 
shows that the House debated an amendment d~leting from the bill words 
"and no others." Legislative Record, 1975, Vol. l; House, May 19, 1975, 
page B-1122 ._ Proponents _of the amendment argued that requirements that 
a body call for executive session by public, recorded, 3/5 vote-(§ 405, 
sub-§ 3), specify the subject of an executive session {§ 405,sub--§ 4), 
and limit discussion- to the specified subject (§ 405, sub-§ 5) protected_ 
the public's right to know while allowing flexibility to public bodies. 
Opponents of the amendment, arguing for retention of the words "and no 
others,;, pointed out that to d~lete. those words W?uld leave virtually 
unchanged the prior law, which permitted executive session for virtually· 
any purpose (1 M.R.S.A. § 404 (1959)). The amendment failed, 118 to 11 
(Legislative Record, ·supra, page B-1123); a clear indication that the· 
limits of.§ 405 sub-§ 6 are to be strictly adhered to. 



-2--.· 

The matters to be dis~ussed by the commission and its expert do not 
fall within the scope of deliberations permitted in an executive session. 
Section 405 sub-_sub-§ A of sub-§ 6,- the only section even arguably relevant, 
permits in executive session 

11 _. • • discussion 
·employment_ • . 
eval ua ti on . ·• 
body o_J:" agency 

or consideration of the 
assignment, duties ••• (or) 
of •.. employees of the 

II 

Section· 405 sub-§ 6, sub-sub-§ A, sub-sub-sub-§ 1, however, limits such 
discussion to occasions when 

11 
• public discussion co_uld be reasonably 

expected to cause damage to the reputation or 
the individual's right to p~ivacy would be) 
violated." 

1· 

rt might be argued that potential for damage to reputation or for 
invasion of privacy exists. For instance, the commission might find its 
experts work inadequate and subject him to criticism. or, his report 
might. be protected by the privacy accorded a "work product" untif accep·ted 
by the commission. The arguments are not strong and would be likely to run 
afoul of a charge that the executive session had been used "to defeat the 
purposes of this chapter," as forbidden by § 405, sub-§ l .· 

There remains the question whether the session you describe might be 
one which falls outside the Freedom of Access Law aitogether. The issue 
is essentially whether the provisions of 7 M.R.S.A. § 2954 in effect 
establish a·nother ·form of agency proceeding not covered by the Freedom of 
Access law. section 2954 outlines the Commission's duties and the required 
procedure in milk pric.ing hearings. Among the kinds of information on which 
pricing decisions are to be based is 

11 
• data received through the implementation 

of iqformation gathering procedures of_-its rules 
and regulations. • • . 11 

To read the phrase llinformation gathering procedures of (the commission's) 
rules and regulations" to create a procedure by which the commission can 
act outside the limits of the Freedom.of Access Act would defeat the 
apparept intent of the ·Legislature in that Act that "transactions of any 
functions affecting· any or all citizens of the state" by bodies such as 
the Commissioi;i be conducted openly unless specifically excepted hy the 
Act. There may be. information gathering procedures which do not fall 

-within the Freedom.of Access Act, but the described meeting between the 
commission and its expert is not one of them. 
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