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April 4, 1977 =

Honorable Richard Davies
House of Representatives
State House :
Augusta, Maine

Dear Repfesentative Davies:

We have recelved from you a request for an oplnlon concern-
ing the constitutionality of L.D. 287. You requested us to
consider whether L.D. 287 violates the FlrSt Amendment of. the
Constitution of the United States.

Our opinion is that:

1. 21 M.R.S.A. § 892, in its present form, 1s not VlOlathe
of the First Amendment of the Constitution; and A

2. L.D. 287, 1f enacted, would violate the Equal Protectlon~
Clause of the Fourtecenth Amendment to the Unlted States Constltu—
tion. : R .

The First Amendment declares that:

"Congress shall make no law. . . abrldglng
the freedom of speech, or of the press; or.
of the right of the people to peaceably '
assemble. . . )

Wlth the adoption of the Fourteenth Amendment, the protectlons
of the First Amendment were made appllcable agalnst the action of
the 1nd1v1dual states. . : -

21 M.R.S.A. § 892 is technlcally a law "abrldglng the freedom
"of speech." However, statutes which regulate only the time, place,
or manner of public expression in a reasonable fashion are not :
violative of the First Amendment. Cox v. Louisiana, 379 U.S.
554-555 (1965). The "place" and "manner" restrictions on -
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expreSSLOn spe01f1ed in 21 M.R.S.A. § 892 are Justlfled by the
state's compelling interest in 1nsur1ng falr and impartial
elections. The provisions of 21 M.R.S.A., § 892 are narrowly
drawn so as to curtail only those forms of expression which.
may unduly influence the unprejudlced judgment of the voter
at the polls. : : - Cln e

L.D. 287, whlch prohlblts persons from 01rculat1ng petltlons
to obtain signatures on initiative and referendum petitions within
250 feet of a polling place, cannot be justified for the.same
‘reasons as 21 M.R.S.A. § 892. L.D. 287" regulates conduct inter-
~ twined with expression on subject matters wholly unrelated to the
choice confrontlng the voter at the polls. . . :

L.D. 287 can only'be ]uStlfled as a legitimate exercise of the
state police power to prevent undue physical hindrance to voters and
election officials at the polls. State v. Robles, 355 P.2d 895 (Ariz.
1960) (statute requiring voters to leave 50 foot perimeter after
voting upheld). The crucial issue, however, is whether L.D. 287
advances this legitimate objective in a manner consistent with the
command of the Equal Protection Clause of the Fourteenth Amendment.
Pollce Dept. of Chicago v. Mosly, 408 U. S 92, 99 (1972).l/

The Equal Protectlon Clause declares that
"No State shall. . . deny to any person
within its jurisdiction the equal protec~'

tion of the laws. . . "
1/. In Mosly, supra, and in a companlon case, Grayned v. City of

Rockford, 408 U.S. 104 (1972), the Supreme Court invalidated

a municipal ordinance which proscribed plcketlng on a publlc

way within 150 feet of a school while in session, except in
the case of peaceful picketing of a school invoked in a labor

dispute. The Court found that the ordinance discriminated

on the basis of the subject matter of expression, without

any substantial government interest justifying the discrim-
ination. The city's asserted interest, preventing disruption

of school classes, was not compromlsed as the Court noted by

peaceful, non-labor picketing.
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Thus, it requires that statutes affecting First Amendment interests
be narrowly drawn so as to advance substantial state interests. -
Mosley, supra, at 98, 99, 101. The State may not selectively
restrict free expression in a public forum on the basis of the
message, ideas, subject matter, or the content of what is expressed,
unless such discrimination is justified by a ‘compelling governmental
interest. Mosley, supra, at 95 Hudgers V. N. R L B., 96 S. Ct.

1029, 1037 (1976). . R R {

L.D. 287 restrlcts access to the VlClnlty of a polllng place
during election time only for those ‘persons who circulate petitions -
to obtain signatures for initiative on referendum petitions. It
does not restrict such access to persons who solicit gifts, dona-
tlons,'subsorlptlons, or 51gnatures on other kinds of petitions,
or other types of activities which may equally impede ox interfere
with voter access to the polls. L.D. 287 therefore restricts free
expression in the vicinity of the polls on the basis of the subject
matter sought to be expressed. Because there is no compelllng
state interest which justifies this discrimination on the basis
of subject matters, L.D. 287 would violate the Equal Protection
Clause.2/ . T , S :

In effect, L.D. 287 is ! underinclusive“,'lt does not encompass
all of the categorles of expression-laden activities which have the
"same effect ds soliciting signatures for initiative and referendum
petitions. While underinclusive classifications have beén usually
upheld for the reason .that the legislature may deal with one part
of a problem without addressing all of it, they have been invalidated
when the classification. turns on the sub]ect matter of expre531on.

2/ In contrast, 21 M R.S.A. § 892 Wthh also restrlots free
expression in the v101n1ty of the polls on the basis of =
- content - expression which attempts to‘lnfluence the
opinion of the voter with respect to his vote - is
justified by the compelling state 1nterest in 1nsur1ng
a fair and reasoned ch01ce by the voter.. .
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Erznoznik ‘v. Clty of Jacksonv111e, 95 S.Ct. 2269, 2275«76
(1975) . 3/ 5 T

The constitutional defect of I. D. 287 could be cured by an
amendment which seeks to proscribe all of the categories of
activities near a polling place which unduly interfere with or
inhibit the free movement of Voters ‘and the operations of election
officials. Attached is a copy of the relevant law of Michigan
which would meet the requlrements of the Equal Protectlon Clause.

v .

-Slncerely,

G. ALEXANDER :
: B y Attorney General
DGA/ec : ‘ =

Hon. John L. Martln :

Hon. J. P. Marcel Lizotte

Hon. Anne Boudreau

3/ . In Erznoznik,’ supra, the ordlnance at issue proscrlbed the.
‘showing of fllms which exhibited nudity at drive-in theaters
where the screen could be seen from a public street or place.
The defendant sought to justify the ordinance as a traffic
regulation preventlng the dlstractlon of drlvers. The Court . ..

'held at 2275; - - : : :

"But even if this were the purpose of the"
ordinance, it nonetheless would be invalid.

By singling out movies containing even the

most fleetlng and innocent gllmpses of nudlty,
the legislatife ca1551f1catlon is strlklngly ‘
underinclusive.,~ There 'is no reason to think"- T
that a wide variety of other scenes in the.
customary screen diet, ranging from soap

opera to violence, would be any less dlstractm
ing to motorlsts.” Do : :
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. 168.751

N

“ or In square fn front of bracket em
_ names of the presxdcntml cardidntes of

Voting procedure - .
One voting by mach!ne may vote tor én-

“tire list of candidates, certified by one of .

parties_whose ticket appears on party roll
of machine, by either puillng down polnter
over names of presidential candidates of
that party or by pulling party lever which "
brings pointer down over names of such
residential candidates as well as candl--
ates nominated by the.party for remaining
offices. Op.Atty. Gcn.1968 No., 4655 . p. 307,

Oneé voting by paper ballot miay vote for

- entire list of presidential electors, certified
" by a pdrty whose ticket is printed on bhallot,

by cither placing a cross In the pmrlg clrxcla
racing

‘such party Id.( Y
1. Paslcrs, stickers or write Yns-—!n gcn-
cenroeral oo [N

Burden of wrlte-In balloting should not
thtly be Imposed on a candidate and his
supporters. Manson v. Ed\\ ards (D C.1912)
345 F.Supp. 719. N

One votin { paper anot may cast ‘s
vote for entire list of presidential electors,
~designated by a political party which has
"nominated presidentfal candidates, selected,
at a state convention, presidential electors.
and certified names of candidates and

- electors to Secret.arr of state, by Inserting
n

by means of write or sticker the names
of the candidates In licu of names of presi-.
dentlal candldatcs of one of partles x\hose

"l Ve onom - B

e

Soc. 744,

' tlcket is f

'ot presidential electors, certified by parly .

. party or lnserting sticker contalnlng such .

12

'not have the cross insl

15,
i ers, stickers or write-Ins "=° -
Where write-In candidate's cvxmpatgn i

" had been well publicized and he
.common _name,

- People ex rel. Willlams v, Cicott, 16 Mi ch.

168. 744 Pursuadlng electors at pomng places and solchlng contrlbutlons or slgna—
et fures near pomng places, prohibition n : .

{1 ‘shall be unlawful for any Inspcctor of elcct:on or any’ pexson in
thc pollmg room or any comp'u‘tmcnt therewith conneeted, to persuadc or endeavor -
L 'to persuﬂdc am person to.vote for or against any particular_ candidate or party. -
ticket, or for or’ ag'\mst any propoxitlon which Is being voted on at such electlon; '.
It slmll be' unlawful for any person to place or distribute, stickérs, other than stick— :
em pmnded by the elcctlon offxcm}s pursuant to lnw In the” polling room “or any
compqrtment thcxewzth conncctcd or W xthm 100 fcct from nny eutmnce to the bunld-

It shall be uan‘ful for ‘any pcrson to sohcivt iloriaﬂbns, gifts,

rintcd ol ballot and by phc!ng
cross In either party clrcle of that part

fn square preccding names of the presi cn-
tlal candndxtes. Op Atty Gen 1968 No. 4655

R

307.. o
One \'otmg by machlne may vote for list

which has nominated presidentlal’ candi-
dates, selected clectors at state conventlon,
and dertified names of candidates and elec~'
;. tors to Secretary of State, by elther writin
(n names of presidential ¢andidates of suc

names [n the write-In slot, Id. ;- 5.« -3
—— Markings Indlcating " lnicntlon,
pasters, stickers or wrlte-Ins_- S
Wntc in sticker used In an election may
de box opposite of
“name of candldate printed on face of stick-- .
‘er; instead, the cross must be placed there
bvy the individual voter. Op Atty.Gen. 1988
4655, p.-307.. FATNIE LRES T P R ©
Abbreviations and’ Inmals, post-

N ‘.‘-.; .

had un-
ballots which contained-
such candidate's last name but did not con--~
taln first name should be counted for such -.
candidate; mcnu!lns Pcople ex, rel, At-:- ¢
torney General v, Tlsdale, 1 Doug. 59; Peo-

ple ex rel, Lake v, Higglns 3 Mich, 233; .

283, Petrle v, Curtls (1979) 196 N.W.2d 761,
287 Mich. 436.1

RS2

Contributxons‘

_chase of, tlckets, or. similar demrmds, or to rcqucst or obtaln sIgnntnrcs on petmons

from any entrance to the building in which the polling phce Is Tocated.

1972 Amendment
gmph. .

B ,:.‘ v

Ass'stlng elector

.Sce. 751.

10[‘0(1 b.‘l’ some member of the election board, that because of physical disability’”
he ‘cannot mark his ballot, and the disability shall he made manifest to the, In-_
. SPPC‘OTS._I\O shall "be  assisted §n the marking of hls ballot by, 2‘
LS fm‘CTCCtOF s so dis‘tblcd .on account of b]indncss, he muy be ass!sted

elcct!on

.Amended by P.A.1972, No. 60, §1, Imd. Eff, Feb 22
Addcd the second pua- ’

When at nn) cxccnon an olcctor s)nll smtc undcr oqth du!y 'admfnls- .

e

lnspcdors of

[




