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JOHN -M.'R. PATERSO~ JosEPII E. DnE1'."'N'AN 
ATTORNEY GENERAL DONAI.D G. ALRXANDEit 

DEPUTY
0
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' 

STATE OF :MAINE 
.DEJ..;_,\HT~fENT .01~ .l'JJE ATTORNEY GENERA~ 

AUGUSTA, MAiNE 04333 

March 25, 1977 

Representative Richard A. Spencer 
Houi~ of Representatives 
state House 
Augusta, Maine 04333 

near Representative Spencer: 

This is in response to your request for an opinion on the con-
stitutionali~Y. of those provisions of 32 M.R.S.A. § 109~(H) (1) and 
(2) which prohibits most forms of advertising by dentists. 

sectio~ 109l(H) (1) and (2) of.Title 32 of the Maine Revised 
statutes provides that a dentist's iicense may be revoked if he 
engages in: 

"H. Unprofe~sional or immo.i;al conduct, which includes,. 
but is-not limited _to, the following acts: 

11 1. Advertising for dental patronage by means.of 
circulars, handbills, ~osters, cards, stationery, 
stereopticon slides, radio,· newspapers, telephone 
directory, television, motion pictures or· pub_lic. -- 0 ' • 

address systems; making us~ of any advertising 
statements of a character tending to deceive or_--·· 
mislead the public; advertising professional 
superiority or the performance of professio~al 
service in a superior manner; advertising to use 
drug~, patents; nostrums or proprietary medicines;_ 
placing_ the name_· of his dental hygienist on his 
door, cards or letterheads; advertising prices 
for professional services; advertising ciedit·or: _ 
terms oi drediE; advertisi~g b~means of eledtric·r0 
signs; illuminated sigri, sign that sets forth.fuore 
than the name, profession, title, such a_s .D.M.D._-·
or. D .D.S.; and office hours. o_f- the- dentist/-'" sign=-~:·'· 
where let b~ring: fs more than ?. rnches ~n ·11e~ght~·!r::., 
or whose signs altoget;her total more than 600;_;:'J 
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square inches; use of signs located other ~han 
within the professional office· or offices, ·or·upon 
the doors or. windows there.of, or on· the door or 
within pr upon the buil~i~g or premises i~ or on 
which such office or offices are located; adver- ~ 

.. v. :tis.ing __ by .means of a. ~ign o.r display that contains. 
_ or is a_ representatio'n or repro~uction of a tooth, 

·· bridgework or any portion of the human head; ad- . 
. v~rt_ising .free dental work or free examination; _or. 

advertising t·o guarante·e any dental service or to 
p~ifoim any dental operation or act painlessiy;_ or 
free public'ity press agents. ·. • :. 

11 2. · Using the· telephone directory for mote than 2 
listings, one in the 'white' and one ~n the 
'yellow' section; using other than regularly_ used 
small type, no large or bold-face type oi m~lti~ 
colored, or set in a border of any kinq; using 
more than_the name, title, address and telephone 
number in the yellow section;. when practice is.· 
limited, using.terms other than 'Practice limited 
to (the orie specialty)~; using or permi~ting the 
li$ting of his name or address under any separate 
limitation of practice or specia_lity -heading. 11 

• I .. . 

. . . . . 

Under these provisions, a dentist is restricted from dis~ 
seminating nearly all biographi_cal, specialty or. price information 
about himself and his ·practice. For example, the statute pr~vents 
a dentist· f_rotn advertising for 11 dental patronage II in any mass 
media and.most other means of public announcement, s~ch as cards, 
stationary, telephone directory, and signs .l/ The effect of this 
prohibition is to preyent disclosure of information which might 
encourage·_ business ·or att:1=act pa:{:ients as well as information that 

_ allows peopl~ to make an informed choice as to who will best~-
sa tis fy thei_r needs.; _. · -. 

n{ those few types of media where the statute does n?t pr:o-- · 
hibit a denti~t from a~vertisin~, su~h as~ directory, a ~entist
is prohibit~d from disclosing prices for professional services, 
even though some of ~hese services are standardized, and the 

· _ _!/· .. The only· signs allowed must- be located inside the office· or·_·,!..· 
on. the_. windows· or doors of· the- office, cannot be l?rger than:··,.-, 
600 square inches, cannot have letters larger than 7 inches 
in height and .. may ·contain· only: the· name, profession,·. t.itle :.._· 
and office hotir·s of._.the· .. dentist·;~:. The effect. oL the-se re~:·~~
st_rictions ':is_: to .pr9hib;i.t :·adverti~ing .°l?Y- sign~.;~~-, .. 
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;tl~n~ist carindt disclo~e ctedit terms o~ advertise fre~ examina-
. tions. The overa°ll effect of 3·2 M .R. S .'A·. § 1091 (H) (1) and (2), 
although arguably a time,:place or.manner restriction~ is to . 
preclude the consumer from obtaining information or. ·making com

:,parisons. · Because ne~rly -all means· ·of dissemiriat_ing the ·1nfor-
'mation are prohibited and because the_type of .informatio_n.·that 
~an be ~isclosed is negligible, it is our opinion that l09l(H)· 
(i) and (2} constitut~ a nearly total ban on advertising by a 
dentist .3./ · 

Examining the impact of§ l09l(H) (l} and (2) on First 
Amendment constitutional __ rights, we must begin with the well 
accepte~ legal' premise that "onfy a compelling.state interest in 
the regulation of,a subject within the st~t~•s constitutiohai? 
power to regulate can justify limiting First Amendment freedoms" 
NAACP v. Button, 371 U.S. 415, 438 (1963} 

Rec~ntly, the courts have considered First Amendment chal
lenges.to various state statutes which declare advertising by 
do9tors; lawyers and pharmacists to be~ ba?.i~ ~or revoking or 
suspending a: licen,se. · In Virginia Pharmacy Board v .· Virginia 
consumer council, 425 U.S. 7~8 (1976) the United states Supreme 
court held unconstitutional a state statute which defined un
professi~nal condu~t to include adve.rtising of prices by pharma-• · 
cists •. The statute was challenged on th~ grounds that the First 
Amendment.guaranteed consumers the right to rece~ve price infor-
mation and credit terms for prescription drugs.11 The court · 
decided that the consumer's need for price information concerning 
prescriptiqn drugs_. o_utweighs the state's regulatory· justification. 

2/ 

3/ 

Th~s -~pinio.q._ considers the constitutionality of the gerier·at · 
proh~bi tions· on advertising· quoted herein. It is not intended 
to deal with wheth_er_ or not some part of the statute would_ 
constitute a permissible time, place, or manner-re~triction 
on advertising if _r:eviewed without the other g<?neral prohibi
tions. Also, resfrictions 6n deceptive advertising·are . 
clearly ~o~stitutional, but this opinion does not atte~pt to 

_decide 'whether some O!= the statutory restrictions prohibit 
inherently misleading conduct. 

The challenges were based· on the consumers right to receive· 
information,· rathe_r· l:flan the prgfessional I s __ rig~1.t~. tq. sp~-~~h,_ 
because. the·· challerige· was brought;. by··_corisumers ~.-::>-, · 
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In r_eaching its~ decis'ion the Court reje~ted clai·ms by the ph~;ma
cists that advertising restrictions.were necessarj to maintain a 
high dcgre~ of professiona~ism and to thefeby protect citizens. 
The court said that 11 (t]he advertising ~an dqes not directly 
affect professional standards one way or th~ other;. • . • •·. (H] igh 
professional standards, to a substantial extent, are guaranteed 
by the close. regulation. • • II of the state, --~nd the st9-te _is 
"free t~ require whatever professional standards· it ~·ish_es of its 
pharmacists. • • " But the Court said that a $tate may not keep 
the public in ignorance of prices that competing.pharmacists are 
offering. 

Although the issues in the Virginia Ph~rmacy. Board case in
volved pharmacists and pre·scription drugs, its holding has been 
applied to Fir~t Amendment challenges·to statutes banping adver
tising by othei professions~ For example,. iri Health Systems· 
Agency of Northern Virginia v. Virginia state Board of Medicine, 
424 F. Supp. 267 (1976) .a health planning agency had intended to 
publish physicians fees in a· directory of factu?,l information 'to 
help persons select physJcians. The agencies_ could not obtain 
the inf(?rmation, however, because of a Virginia statute prevent~ 
'ing· physicians _fro~ advertising their professional se.rvices,· fees, 
cr~d~t ter.ms, or quality. The United states D~stri.ct court held 
that the statute abridged the health plan~ing _agency's ~Fi~st__ _ _ 
Amendment right to gather, publish and receive inform.ation ~bout 
physicians'. services. That court also held that a· Virginia state 
Bar code provision subjecting ~ttorneys to disciplinary action 
for publicizing both non-fee and price information in a directory 
was an unconstituti<;mal restriction on speech protected by the 
First Amendment. cons'ume.rs union of u. s., 'rn'c. V. American' Bar_. 
Association, 45 LW 2310 (1976) 

:,,•: :· 

In addition, one court has heid'·that a sta'te statute pro-·_,. 
hibi!=,ing advertising of· prices ·and places to buy-- ey~g_lasses in- . 
fringes upon consumers I First ·Amendment rights· to receive such-_,._-· 
information. Terminal-Hudson Electronics. v. Departrrient of Con-· 
sumer Affairs, 407 F. Supp. _ 3=,07 5 {S .D .~ ca~ .. 197~) ,· judgment: .. 

·vacated and case ·remanded to u.s. District court for furthe:t; ·con-, . . . .... . . . 
sideration in light of Virginia Pharma·cy Board, supra.. See also 
opinions of the Attorney General August 18, 1976, relati!}g to 
drug advertising, and March 3, 1977 relating to advertising of 
OJ?"tlthal~i<;:. g·oQds. _ . . 

We have also reviewed cases holding that· statutes banning 
aqvertisements r_elating to prices ·for profes~ional health ·C:are 
services. were not unconstitutional.-~. -The ·~ajo.r;{ty gf. the·se · cases, .. --:;.
ho"<vever ,· ~mstained. ·the"' statutes_ agat,nst 9ue pr<Jcess. challeng~§ ·--~~ 
and not on First Amendment ·grounds;; r: .. : ... ; . · · 

... : 

.··: . 
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:.Only th~ opinion "of a divided Arizona supreme Court in In 
Re Bates, 555 _P2d 640 (1976) pro'J?. juris. noted sub. noin •. ·, Bates. 
v. Arizona state Bar, 97 s. cit. 53 (1976). h6lds that a·professional 

··disciplinary ·-rule -prohibiting the· advertisement of fees· w_ould not · 
·-···.vio1..a·te•·:·tne ·'Fi-rst Amendment wi1ere ·two attorr:ieys ·ha~. advertised·,·the 

price of their services in a newspaper. We also note that the 
united S~ates Supreme Court in Virginia Pharmacy Board, supra at 
·footnote 25 mentions that physicians and lawyers "render profes
siona·l services of alrnost infinite variety and nature, with the 
consequent enchanced propens:ity for.confusion and deception if they_ 
were. to undertake c-ertain kind? ~f advertising". The concern of the 
-United States Supreme court ~xpressed in that .footnote was. with 
"certain kinds of advertising" not all types of advertising.: we 
need n·ot reach the question of whether a prohibition of certain . 
kinds of advertising is ~er~issible in rendering this opinion ~n 
32 M.R.S.A. § l09l(H) (1) and (2), because the statutory prohibitions 
are so broad and sweeping that they impose a nearly totai ban on a·11 
advertising by dentists. consequently, the statute prollibits the 
dissemination of non fee information such.as biographies, credit 
terms, -and whether the dentist is available o·n an emergency basis. 
In addition the statute prevents dissemination of price information 
for standar.dized services, such as tee_th c~eaning,. in -all media 
including a professional directory. It also prohibits advertising 
of products, such as dentures, which are.the re~ult of the dentists 
services. 

. 
Applying .the rationale and holdings of the abo~e referenced 

cases to the question you raise concerning the c_onstitutionality 
of the Maine statute cited herein which prohibits advertising by 
dentists, it is my _current ad_vice that to the extent that 32 

·M.R.S.A. § i09l(H) (1) and (2) i~po~es a nearly total ban on the. 
rights of ~onsum~rs __ to receive truthfu~ information about a' 
dentist:;.s services and products it unconstitutionally restrict~ ::' 
speech protected by. the First_· _Am~ndment. ··•·--··-• .. -·. ~· ' . .--~--- .... , .. 

This opinion does not mean, however, that advertising by 
dentists may·never be.regulated.in.any way~ The court decisions 
expressly state that deceptive a~vertising is not protected by the 
First Ame!ldment and that certain time, place, or manner restric
tions may be impo~ed where a compeiling state interest can be shown. 
This· Department has been and wi11·· continue to··initiat,e·· 1egal action ·· 
against ·any.one who engages in· deceptive advertising. In addition 
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the statutes in ·question presently authorizes _the Administrative 
court to impose ?anctions on any dentist who makes use of any . 
advertising_statements ~fa_ ch~~actei tending ~o dec~ive or mi~iead 

. : .-. :.:.the public.-··.:·Those ._provisions. of .32 M.R.S .A.:·§ -1091 (H} are not in 
question and remain in effect. 

JEB: jg 

• I 

··, .. 

_yery ~ruly yours, 

JOSEPH E. BRENNAN 
Attorney General 
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