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DEPARTMENT OF THE ATTORNEY GENERAL T

Memo From WILLIAM J KELLEYER
ASSISTAMT ATTORINEY GENERAL

COUNSEL. MENTA . HEALTH & CORRECTIOMNS

e O ——

February 7, 1977

ro: O.W. Seibert, State Budget Officer Dept: Finance & Administration

Subject:

Rental and Other Housing Charges for State Housing at the Maine State Prison

e

This respénds to your memcrandum of January 28, 1977, seeking
advice on the above subject in light of a letter received from the
Maine State Employees Association and dated January 25, 1977. In
that letter, the Maine State Employees Association makes a number
of statements regarding current housing payme: t practices and the
applicability of the law relating to housing .aymen.s, 5 M,R,S.A.
§ 8-B.

Section 8-B specifies the requirements for provision of State
housing. It requires that ''where State housing is provided, a
rental charge be assessed and that the rental charge include, but
not be limited to, the rates charged to the State, in operating
such facility, for water, electricity, heat, telephone and furn-

ishings and any other maintenance costs.'" The law then requires.

" that:

"No charge shall be made for the provision

of housing facilities when the state employee
involved is required as a condition of his
employment to reside in such housing facil-
ities and when the state employee involved
receives salary less than the salary received
by an employee at pay range 21, merit service
step E of the compensation plan for ClaoSlfled
employees.'
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Thus, § 8-B basically requires that rental payments be
assessed for all state employees residing in state-owned
housing. However, it specifically exempts from the payment

requirement state employees with a salary below salary range

21, step E., where those employees are required to live in

state housing as a condition of their employment.

1t should also be noted that 5 ﬁ.R.s.A. § 8-F provides
for publication of rules and regula&ions to implement this
section subject to the approval of the State Budget Officer.
Attached is a copy of a formal opinion of this office dated
June 23, 1972, subject "Institutional Housing Rate", for youw
and the Department of Mental Health and Correction's assist-
ance‘in the promulgation of such rules.

The following advice is given regarding the letter from
the Maine State Employees Association. 1In giving the advice,
i. is assumed that all emp}oyees in question are required to
live in state housing as a condition of their employment.

Né part of this opinion applies to employces who are not re-
quired to live iﬁ state housing as a condition of their
employment.

1. The MSEA letter asserts that present guidelines
require that employees below range 23, step E pay certain

utility charges and asks that the guidelines be revised to

eliminate all sections which require utility and other costs

to be charged to employees below range 23, step E. The re-

ferences to range 23, step E in the MSEA letter are not in
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accord with the provisions of 5 M.R.S,A. § 8-B. It should
be understood that any change in this regard may be accom-
plished solely through legisiative action.

Section 8-B 1is quite specific that costs to be consid-
ered as part of rental, where employees are charged reﬁtal,
include water, electricity, heat, telephone and other un-
defined costs. Employees below range 21, gtep E, who are
required to live in state housing are then exempted from
paying rental charges, which rental charges include those
costs. Accordingly, it would appear that, to the extent
that Department of Mental Health and Corrections guidelines
require poyment for water, electricity, heat, and telephone

services, these guidelines should be revised and the

Department of Mental Health and Corrections should assume
those costs for employees who are requ red to live in state
housing and receive a saléry less than range 21, step E.
Additionally, theré may be other costs beyond those of water,
electricity, heat and telephone which are coverec. under the
more general terms '"furnishings" and "othér ﬁaintenance costs"
in the statute, The guidelines developed by the Department
of Mental Health and Corrections with the approval of the
State Budget Officer could address what additional costs
might be covered by these terms. ''2 have no additional data
available in giving this advice to suggest that the State
shogld assume costs for any other utility services than

water, electricity, heat, and telephone for employees receiving

salaries below the statutory limit.
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2. The MSEA letter suggests that 5 M.R.S.A. § 8-B
is unconstitutional in authorizing charging of employees -
specifically those employees receiving salaries at or above
range 23, step E - because it violates the Equal Protection
~and Due Process requirements of the State and Federal
Constitutions.
We see no constitutional problem with the statute.
The Equal Protection Clause of both tﬁe Federal and State
Constitutioﬁs permits the Legislature to make reasonable
distinctions in dealing with persons. Within this range,
it i% perfectly appropriate for the Legislature to set a
certain salary level above which it will require state
emplojees to assume their housing costs, even if the housing
costs are a condition of employment. Further, it is no
violation of the Due Process Clause to impose certain
‘conditions of employment such as requiring that one live in
certain housing. There is no prohibition on charging
employees for such hoﬁsing costs. -In this connection, it
should be noted that in some instances charging a specific
sum for housing costs may be an advantage to employees as
the ;harges assessed may be below the true value of the housing.
However, as charges are assessed, the employees may be saved
the necessity of declaring the true value of the housing
as income earned and then paying federal and state income
_ taxes on that declared true value,

Accordingly, the Department of Mental Health and Corrections

regulations on state housing should be revised in accord

|
1
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with § 8-B that “(n)o charge shall be made for the provision

S

of housing facilities when the state employee involved is
required as a condition of his-employment to reside in such
housing facilities and‘when the state employee involved
receives a salary less than the salary received by an employee
in pay rangé 21, merit service step E., of the compensation
plan for classified eﬁployees."

Employees receiving a salary less than the salary
received by an employee at pay range 21, merit service
step E, who have b:zen required as a céndition of their
employment to reside in state housing facilities and who
have been assessed rental charges by the State or who have
been otherwise required to pay for the costs of water,

electricity, heat, telephone and furnishiﬁgs which the State

provides in such facilities, should be compensated for such
expenditufeé.

In developing revisions of rules and regulations

 pursuant to § 8-F, the Department of Mental Health and

Corrections may include provisions to assure that the use
of water, electricity, heat, telephone and furnishings
is not excessive and that irresponsible use of such services
for which charges are paid by the State will be avoided.

It cannot be gainsaid that any habitable housing
facility must be equipped with water; electricity, heat and

be properly maintained, e.g. see 14 M.R.S.A., §6021. However,
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telephone and furnishings are essentially personal

benefits the provision of which is not required by

§ 8-B. The intent of Chapter 1 of Title 5 in which the

subject provisions appear is set forth in § 8-A. Such '
intent is "to provide ééséﬁﬁial state services more
efficiently and economically" (underlining mine). Should
the State choose to équip housing facilities with furn-
ishings and telephone services, § 8-B requires any rental
charge~inc1ude the costs for same. However, should the
telephone be provided essentially for State Eusiness, § 8-B
provides that no charge may be made.

While the Méine State Employees Association is

attempting to redress perceived irregularities with

- regard to charges for state provided housing at the Maine

State Prison, it should be understood that the letter from
Ms. Mayo on behalf of unidentified state emplojees does not
appéar to be a "grievance" within the meaning of that term in
5 M.R.S.A. Chapter 63. The MSEA letter contains indications that
the writer believes a‘grievance pursuant to Chapter 63 is being
properly advanced. The provisions of that chapter contemplate
individual employee grievances.

I trust this advice will prove helpful in administering
the provisions of 5 M.R.S.A. Chapter 1 and in resolving

differences between the State and its employees who are required

. to reside in state housing.

WJIK/reb
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‘ Inter-Departmental Memorandum  Dage.23 June 1972

M‘J::l.iq ~aissioper D.pi.__Mental Health and Corrections
From William J. Kelleher, Ass't, Atty, Gen'l. Depr.__Mental Health and Correcticns
Subjze: Institutional Yousing Rate

-

Departacqt hlS cost is to'be “the rental charge made to any state employee occuoyln

such facility. Any )ropooed plan lS subject to the approval of the State Budget -

and dete)nlne 1f tho e fac111t1es are necessary fcr the operation of the Departmeﬂc

and if so, to determlne a rental charge whlch shall cover the total operatlng cosL,

of any such faCLllty The Department shall establlsb and promuloate auch rules and
“regulations Wthh arz necessaryrto'carry out the purposes of chapter 588, subject

to the approval of the Budget Officer. The Commissioner has requested an opinion

of the Attorney General's Office on several aspects of such proposed rules.

QUESTIONS:

1. 1Is the method adopted by the Department of Mental Health and Corrections a

proper mmethod for determining charges under the act? .

’

2. Is it legal under the statute to use a percenﬁage of the insured valua:ion

as a basis of the rzte inasmuch as the statute ex)licitely states that the reatal

©
¥

. charge shall cover total operating ccsts .of the facility?
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3. Has the State Budget Officer authority to impose an alternate plan of

e

nis making if he disapprdvcs of the plan of the Department?

1. See Reason-v-_ .

2. No.
3. No. - ;
C REASON:

-

In responsgato‘Question 1, reference may be had to the text of Chapter 588,

'§ 8-B which lists some of the operating costs which the legislature had in mind.

'"These costs shall include, but not be limited to, rates charged to the State; in

operating such facility, for water, electricity, heat, telephone, furnishings, and

aﬁj other maintenance costs." The formula used by the Department of Mental Health

_1%6 borrections fo'arrive at a toﬁal operating cosf of each facility does take into
éécount Water, e}ectrﬁéity, maintenance cost, buildiné.depreciation‘ahd fuéll  Ex;
‘iépt for furnishings, the Department has at least covered all the costé which the
”iegislature enumerated, However, the sfatute specifically stafes that the costs
éhall iﬁcludé those enumerated but not be iimited to them. Chapter 588, requireé
that the total errAthg cost of eaéh fécility be recouped. AConseduentl&,-another
?ést, such as tﬁér;951raﬁce cost of eacﬁ facility, may Préﬁé%ly,bé-an o%erational
pdst. Howevér,‘thi; is obviously én aééounting ﬁroblem and ﬁot a 1egal deternination.
o : : : :
':{1Construing the 1angﬁage of § 8-B reasonably, it is considergd that the legislature
;i;iinténded that, wherever possible, actual costs should be the basis for a detei.aination
of rental charges. Hcwever, it may be imﬁossible, practically, to make such determi-
1‘ . mations in every instance, a;eraging then being the only practical devise for reaching

gi a cost determination. The method by which the Department of Mental Health and

Corrections reaches the total operating cost of each facility is not properly a matter

f{;)CO which this Departmeant should address itself.

In response to Qu:stion 2, using a percentage nf the insured valuation of ea ‘h
. J . -
: - - ‘ . [ L
picce of property as a basis of the rate to be charjed, does not seem proper.

i
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be added into the other costs of maintaiuning. each’facility, doas s=zem proper.

By the enumeration of Section 8-B, the legislature specifically mandates that
each of the listed costs shall be covered. Just using a percentage of the insured
valuation as the basis.of the rate to be charged, would be in contravention of the

_statute. The legislature has spoken on this point and each one of those charges

l:ﬁnst be used in computing the total operrting cost of any such facility. It is

that insurance is a cost of operating avfacility and the cost of

i cue however,

Chapter 588, Séahioﬁ 8-F, answers Question'3. It states, “Each~départment

shall establlsh and pronulgate éubjéct to the approval of the Budoet Ofocer

~”rules ard rcgulatlons to carry out the purposes -of Sections 8~B to- 8 -C." Section

T

JVSQB mandates that all housing facilities of each state department shall be reviewed

the state depaftmeht involved and if those fucilities are necessary for the

“\operation of the department, a rental charge shall be made to cover the total

‘ Opﬁiﬁtin" cogt of any such facility. While that scction does not specificaily

N
4 B
2,

&Laae thak thb s&a! dcpuxtmﬁnt iavolved shall determine the total operating cost

ﬂéf éﬁg_gugﬁ iﬁ@iiity, Sﬁﬁﬁiﬁﬁ &-F daa& randate thaz that department shall have the

Eimhiﬁ a&ﬁ ﬁra‘ ;g &iﬁg nhe rules and rérulatxcns necessary

1% %é&i%ima¥'th@ ia@ﬁkgzs%@naa cf %cctian 8- states,

%Mﬁi‘ﬁé%ig hg%i %@ pﬁztiaii} r;gwph from rental

=

8t 1%% §§W$£€aiu% of t%w $%§3tizwﬂ% A . s sentence removes any doubt

ment Qf %xniai ﬁﬁaith and Qﬁ”fﬁiiiﬁﬁ“ has the responsibility
iﬁ ﬂ@tezmiﬁe thg tharf w&ich will cover thi total operating cost of any of its
%h0u31ng facxlities. Section 8-F states,that‘any rules and regulations promulgated

*;{y cach dcpartment are subject to the approval of the Budget Offjicer. The ﬁéaning
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of the word “approval" must be discussed.

,b'j ' In Costafson V. Wethersfield To. Hich School Dist. 191, 49 N,E. 2d 311,

'J?
the court stated,

“"Generally when the “approval' of a distinct
officer or body of officers is made mnecessary
to validate, the act of another, the legisla-
ture inteunds that such officer or Board should
" be vested with discretion to sanction officially,
. or disapproVe;;he acts submitted to him or them."

’éee'also Harris v: Boafd'of.Eduw1£ioﬁ.of Vance County, 4 S. E: 2d 331. These easeéj‘

;are helpful in determlnlng JUSt what the 1e01slature meant by “approval' in Section A:

:'8~F. ‘There are many cases on what the meaning of that»word is'in contexts like theﬂf:_

foﬁe‘before us hefél; Baynes V. BeﬁkfofMCafuthersville, Mo. App.,:118 S.W. 2d 1051, £

-

“serves to emphasize the above cases. -

A The words "appioved" and “approval when used

AR ‘ in a statute requiring that a certain action

. ’ ’ ..meet with some designated approval, may merely

" contemplate the doing of a purely ministerial
act, - ’

,'Sée also Powers v. Isley, 183 P. 2d-880. The role of the Budget Officer under -

~Section. 8-F then, is to sanction or disapprove the proposed method of determinipg'
tthe total operating cost as drewn up by the.Departnent of ﬁental Health and Corfections
Ob&lously the Budget Offlcer may make suggestlons as to a method whlch w111 meet w1th-
‘o%s approval.. Chapter 588 does requlre that any mDlan proposed by the Department be
u;approved by the Budget Offlcer before it can be ef:lective. It is equally clear
- that the Budget Offlcer has no authorlty to impose his own plan if he dlsapproves

of a plan proposed by the Dopartment of Mental Heal th end Corrections.
\>‘¥ . YQQQ\}/ |

o A

Wllllcm J kellcher
Assistant Attorney General

WIK/vv




