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Staff Attorneys 

l\11dro' G. ·Janollo 
lfaymond C. Ritchie 
Kato Clark Flora 

&rA'rE oF l\lAINK 

DEPAH'.l'MENT OF THl•~ A·rroRN.KY GENERAL 

Au0us·rA, l\1A1N ~ 0·1330 

Honorable Charlotte Byers 
House of Represent~tives 
State· Hlmse 
Augusta, Maine 04333 

January 27, 1977 

RE: Opinion regarding midwifery 

Dear Rep. Byers: 

Repty to: 
Department of Human Services 
Legal Division 
221 State Street 
Augusta, Maine 04333 
(2 0 7 ) 2 8 9 ;2 2 2 6 

The above 09inion request concerns whether legal restrictions 
exist in the State of Maine concerning the capacity of a person to 
deliver a baby. The.re are no laws or cases at present within this 
State which specifically refer to who may deliver a.baby. Title 

· 22 M.R.S.A. Section 1521 does recognize the status of midwife by 
differentiating between the terms midwife, nurse and physician 
regarding treatment of infants with medicinal eyedrops after 
birth. if the child exhibits certain symptoms. However, statutes 
relating to the practice of medicine and the practice of nursing 
provide answers to the problem posed. 

Title 32 M.R.S.A. Sections 2101 and 2102 {Nurses and Nursing 
Act) refer to the practice of professional and practical nursing. 
In order to be subject to the licensing provisions of the Nurses 
and Nursing Act, a person must perform certain services for com­
pensation. If there is no monetary exchange or other provision for 
compensation, then a person may perform certain acts, including 
midwifery, without fear of violation of the licensing provisions. 
However, a violation of the statute regarding the practice of 
medicine without a license may be present and will be discussed 
later. 

Assuming that a person del1vers a baby for compensation, the 
next question posed is whether or not he will be subjected to the 
Nurses -and Nursing Act. The most obvious snag to be encountered by 
the practicing midwife concerns the definition of professional 
nursing as found in 32 M.R.S.A. 2102(2) (B): 

2. Professional nursing. The practice of "professional 
nursing"·means the performance for compensation of any 
of the services which necessitate the specialized 
knowledge, judgment and skill required for the application 
of nursing as based upon principals of biological, physical 
and social sciences in the: 

(B) Maintenance of health _or prevention of illness of 
· · others. 



Certainly, the assisting of child d~l}~~ty · fa 
the penumbra of subsection B. If drugs are prescribed or 
tered, further violations of other laws may exist. Cons 
above statements, ·it is my opinion that: · 

1. Midwifery without compensation does not violate any of the 
licensing provisions of the Nurses and Nursing Act. 

2. · Midwifery with compensation would necessitate compliance 
with licensing provisions of the Nurses and Nursing Act. 

Whether or mot baby deli very is practiced with or without com­
pensation is of no consequence regarding possible violations of 
32 M.R.$.A. 3263, et. al. (Board of Registration in Medicine). 
Section 3270 of this Act states that a person must be registered 
to practice medicine or surgery or any branch thereof. Included 
within the definition of "practice of medicine" is: 

diagnosing, relieving in any degree or curing 
or professing or attempting to diagnose, relieve 
or cure any human disease, ailment, defec.t, or 
complaint, whether physical or mental or of physical 
and mental origin, by attendance or by advice, or · 
by prescribing or furnishing any drug, medicine, 
applicance, manipulation, method or any therapeutic 
agent whatsoever or in any other manner unless other­
wise ·provided by statutes of this State. (emphasis. added) 

Pregnancy (without complications, etc.) does not appear to 
be defined as a disease, ailment, defect or complaint.· Rather, 
it seems to be a condition. According to Weoster's Seventh New 
Collegiate Dictionary, (1967) pregnancy is: "the condition 
of being pregnant; the quality of being pregnant." Blakiston's 
New Gould Medical Dictionary, 1st Ed., (1949) defines pregnancy as 
"being with child; the state of a woman from conception to child- . 
birth." Bouvier's Law Dictionary, ed. William Baldwin, 2d ed., (1940), 
defines pregnancy as "the condition of a woman who has within her 
the product of a conception which has occurred within a year." 
Pregnancy is the "condition of being with child." Taber's 
Cyclopedic Medical Dictionary, Revised Sixth ed., (1955). 

Caselaw in other jurisdictions (research has been limited due 
to the time factor involved) does not include pregnancy within the 
realm of a disease, ailment, defect or complaint. "Pregnancy is 
a condition which begins at moment of conception and terminates 
with delivery of child." State v. Colmer~ 133 A2d. 325, 329; 
45 N.J. Super. 481. PregnanQy is not, per se, a condition of un­
sound heal th or disease or ailment within the meaning of such te_rms 
in· an insurance policy providing for payment of disability benefits. 
Lee v. Metropolitan Life Insurance Company, 186 S.C. 376, 382; 180 
s.c. 475. Pregnancy is not a "disease" or "injury". Canten v. 
Howard, 86 .P. 2d 451, 455; 160 or 507. 

Title 32 M.R.S.A. 3270-A, allows indlviduals to render medical 
services if under the supervision of a physician or surgeon. A 
training program and possibly a competency examination are also 
required. 



It would appear that a person practicing child delivery services 
with or without compensation would not be subjected to the provisions 
of the Board of Registration in Medicine unless_ a disease~ ailment, 
defect or complaint was present. Also emergency situations may allow 
others to assist in delivery if no registered nurses or doctors are 
available. 

As an aside, the Supreme Court of the State of California has 
recently ruled that the State may require the licensure of those 
who assist in childbirth. A synopsis of that decision is attached 
for your edification. 

JES:bjw 

.... 

. Very truly yours, · 

James Eastman Smi th)t/ 
Assistant Attorney General 
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NEW ·couRT DECISIONS 

Sillni/kant Opinion, Ne, l' et Generali,- R,,porwd 

Constitutional Law 
RIGHT OP PRIVACY-

hu neYer been Interpreted 10 broad!J 
u t.o prot.ect a woman•• cho1oe of the 
manner and clrcumatancu in whlcb 
her ba.b)' 11 bom. Indeed, Roo v. Wa.do, 

Cal1fornla'a nataiol'J ban GD llllll- '10 U.S. us (19'11) , appean apecU1-
oenN4 praatlce ot beaJlnc arta. u •P• can:, to exclude tbe rllht to make 
pUecl to pJ'Ohlblt penoa who ION not auch cholcu from the conat.atutlonal 
bold ...ud ml4wlfery oerWlnte from prl•ac:v right. In Roe, the Supreme 
usl..Una- _womaa clurlnc norlllal alalld- eourt hold expreuly tno.t tho at.at.a 
bJrib, ION clOt walate pl'CllfJNIGUYe may protorlbe the performance ot an 
_mo(hin oomtttatlon&I dpt of prl- abottton at any at.age of pregn&DCJ by 
~- a per10n who 11 not a llcenaed phJat-

The defendanta were charged wtth clan. More atsnlticant.l)', the OOUrt 
VlOlatlon of Election 2141 of tho Bual- bold that at the point of 'fiablllty of 
neu and Profeulona Code, which pro- the tetua, the 1tat.e11 1Dare1t 1n the 
hlbltl the unlicenaed practice of the life of the unborn chlld 1uper11dea 
healing arta, ID ·that, u unllcemed the woman'a own privacy rllht and 
pel'IIODa, they baft practiced or bold at that point, the beclDnlng of the 
themaolve• out u practlc1D1 mid- thlrd trlmuter, abortion ma:, be pro­
wlfeey, Section 2140 of the Code au- 'hlbit.ed except where nece181U'J' for 
thorlsea the holder of a certificate to pre•nattcm of the mot.bar's Ute or 

· practice midwifery to attend cuu of bealth. 
, normal chlldblrth, It dooa not author- Tbe lestslatui:e hu never attempt-

eri la an equally atronr cme, for 
many women mu1t neceaarll7 rely on 
thole wlth quallftcaUona which they 
ca.nnot port10nally verlfJ. Not bu the 
ataa•• interest In requlrf.nl a licenae 
been dlmlnlabed bJ tne faat that 
chll4~ wlth Ullltance, even the 
alll.atance of an unllcenaed per■on, 
may bo mer than aelf-doUvoey: Tho 
,tat.a nnd not prohibit the moat un­
likely of clrcum1tanoe1 __ chlldbi~ 
wltbout aulatance-lD order to Juatl­
ty the much more common event, 
v,hlch 11 ualltance of the mother at 
chlldblrth. '1'he defendant.I' arp-, 
menta u to tho aatety of home de­
llwriu are more properl:, addreaed 
to the leilllatun than to the cowta, 
particularly llnce the lelillaturel bJ' 
lta recent enactment.a pertalnlDi to 
midwifery baa lbown cont1Du1D1 ln­
tereat In the area..-Rlcbardaon, J. 

--caur aupet; Bowland v. The Mu­
nlclpuJ eourt for tho SQ.nta orua CQ 
ludlclal Diatrlot. 121eno. 

Sae au.ch poraona to uae any lnatru- ed to require women to aive b1rth 1n 
ment, except as may be neceaary to .. a --hoapltal ·or with a phyltclan In at­
aever the umbJUcal cord, nor dou It ten.dance, iuat u lt. baa not generally 
lncl.u.do the rlcbt to uallt chUdblrth aoul(bt to compel adulta to obtain 
by an:v artlficlal, forcible or mechanl• medical treatment. However, the state ~-deral Courts and Procedure 
cal means. certified mldwtw• are not hu a recoinlled IDterut In the Ufe rw 
permitted to uae an:, drui either be- and well belni of an unborn chlld. 
fore or after childbirth. Aa we con- Roe v. Wade; People "· Barkldale, 8 LAW GOVEBN'INO-
atrue Sectlon 2141 lt prohlblta unll- Cal.84 320 (19'12). J'or the same pollcy New rul• of l&w announced b7 11. S. 
cenaed per10D1 from dlagnoalns, treat- roucm1 tor which the legSalature may · Supn111e Cout after 4la&rtot eoan bu 
inl, operatl.n_J upon. or preacnblng prohibit the ~ of unborn chll- aeW on cue but befon ooan of ap­
dru11 for women underl()m1 normal dren who haTe reached the polnt of peala bu l'eYIIWIICl It mut be applied 
pregnancy or childbirth. The defend- vlablllty, lt may require t:Jiat thOle by oou.rt of appeal• if Bapreme Oouri 
anti are thua cha.rpd with perform• who umat tn childbirth have valid fall• to lbnl& ■abatan&IYe seope et It. 
tng funct.lom :Which, under Section ll.cen1e1. It.I tnt.ereat In reawatmar the new rule to punlJ pNap80tlfl -. 
21-lC>, are to be performed only bJ q1Jallflcatton1 tor thoae who bold v s s-~- Pe 5 u s (1 .. , ... d mid_,., . . • v. """"'ner a,, . . 
cer-... ., .. vea. themulvea out u childbirth attend• cranch) 101 (1801>, eatabltlhed that 

The defendant, a.rpe that 1f Bee- _ ___________ _, when a lower court reUu on a lepl 
tton 214111 comtrued to pl'Oblblt them principle that la c:banpd bJ a tlw.ty, 
from attending and Ull1ttng a pre1- The Bureau of National Af. 1tatute, or declaion prlor to direct re--
nant woman ln childbirth., lt violatea I fain, Inc., rec••••• a Hmitecl view, an appellate court muat apply 
the expectant mother'• right of Prl- number of copl•• of each opln- the current law rather than tho law 
vac:,. It la argued that a womaa•• prl- Ion ., regulation reported In u lt exlat.ed at the time the lower 
vacy right encompauu the liberty to u. s. Law w_ Mk, Opinion• wlll court acted, C1tln1 a number of Su-
choose whomever lhe wanta to ullat preme court ruun11 that held that a 
ln delivery of her chlld. · be loaned on requeat. th• loan newly announced conatltutlonai rule 

In recent :,eara the conatlt.ut.lonal period is two days 10 that the · need not be applled tn cuea Where 
right to prl•acy, derived from the same 1ervlce may be available trlala had already commenced, the 
J'lrst, J'ourth, J'lfth, Ninth, and Pour• to all 1u~crlben. Plea•• ad- peUtloner ll'l'Ue• that thla court II 
tcenth Amendment.I, ha1 been sub- dre• Opl11ion1 Clerk, Room 506, not bound by the rule of SchoODer 
atantiallY expanded t.o protect cenaln 91._ 1 of N-d---• a,ff I Peru and that lt lbould mau itl 
peraona.l cholce1 perta1ntng · to chtld- •... uNau _, " a n, own det.ermlnatlon u to the retro-
rearlng, marrtap, procreation, and Inc., · Waahlngton, D.C, 20037• acUYlty of Beckwith v. V. s., "4 LW 
:abortion. However, the right or prl\'&CJ .__ ___________ _, 4499 (1878). 

'Sccu'on 2 acmc..u OoPJl'f#llt C ,m 11, ne --..11 0/ N■ttoMI ,.,,..,., IN, 
zu,1&1, ot llidnh"'°" or rej!Ndl&Clfton llllllllll to GOPW"9ht oumcr. 45 LW 2293 




