
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



Steve \'lright, Municipal Elections 
Coo:cdinator 
s. Kirk studstrup, Assistant 

November 30, 1976 

Secretary of State 

Attorney General 

Interpretation of statutory provisions on recount procedures 

Your memorandum of October 22, 1976, requested our interpretation 
of certain statutory provisions concerning the procedure for recount 
of ballots following an election. The request made special reference 
to§ 1152, sub-§ 8, § 1153, § 1422, § 925, sub-§ 1, aµd § 1152, sub-§§ 
6 and 9 all of Title 21 M.RoSoA. Your specific quesi;ions were: 

"1. To whom and under what procedures should appeals 
from recounts be taken? 

11 2. To ,·1horn and under what procedures should challenged 
and/or disputed ballots be subnJit ted? 11 

Our anm·rnr to the first question is that appeals from recounts should 
be taken to the Commission on Governmental Sthics and Election 
Practices (hereinafter "Commission") under the procedures specified 
in section 1153. our answer to the second question is that where the 
validity of ballots is questioned during a recount, the ballots should 
be subrni t ted. to the Commission when a determination of validity is 
necessary to decide the recount, regardless of whether they are con
sidered "disputed" or "challenged. 11 

It is apparent that your questions have resulted from a basic 
change in responsibility for dete:cr,1ining disputed elections from the 
Governor and Council to the Commission. The Commission was established 
by P. L. 1975, chapter 621, effective January 1, 1976. The statutory 
inconsistencies which ha~e caused your questions are primarily the 
result of different effective dates for the various statutes dealing 
'di th the matter of election recounts. These inconsistencies a:ce of an 
interim nature, but must be resolved for purposes of the most recent 
election. 

A basic rule of statutory construction is that each s:tatute cmst 
be viewed as part of the entire system of which it is a part in order 
to reach the harmonious result which ·was intended by the Legislatureo 
Fink v. l•~ine State Highway Commission, 328 A.2d 791 (I•1e., 1974). 
'l'his principle is especially important when the statutes are in pari 
materia, ioe., dealing with the same subject matter. 11hen two 
•2nactrnents of the same session of the Legislature are in ~Fi mate:cia, 
one rr.ust attempt to interpret the enactments as a har□onious whqle in 
light of the overall legislative purpose expressed by the enactments. 
If a conflict cannot be resolved in tlris raanner, it is necessary to 
proceed to other principles of statutory construction, such as the 
principle of implied repealer. _Qpinion of the Justices, 311 A.2d 103 
(Me., 1973). See also Cram v. Inhabitants of County of Cur:ilierland, 
96 A.2d 839 (Me., 1953) on the subject of implied repeal. 
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Application of the foregoing principles of statutory construc·tion 
to the statutes involved in your first question makes it clear that 
an appeal from a recount of the ballots must be taken to the comraission 
by written application of the candidate making the appeal. The in
consistency in this case results from the fact that the forum to which 
an appeal should be addressed under § 1153 was changed from the 
Govo-cnor and Council to the Commission, effective January 1, 1976. 
This amendment was part of P. L. 1975, chapter 621 which established 
the Comrnission and reflects the overall legislative policy of trans
ferring post-election procedures from the Governor and Council to the 
commission. on the other hand, sub-§ 8 of § 1152, which also concerns 
app0als after the recount procedure has been completed, presently states 
that such appeal should be submitted to the Governor and Council. It 
should be noted that sub-§ 8 has been amended by P.L. 1975, chapter 771 
by substituting the Commission for the Governor and Council. However, 
this amendment being part of the widespread changes necessary as the 
result of the abolition of the Executive council, will not become 
effective under the terms of chapter 771 until January 4, 1977. Since 
the obvious overall legislative purpose represented by these various 
enactr:.wnts is to trans.fer certain election responsibility fro:n the 
Governor and Council to the Commission, and since the presently 
effective amendmen~ of§ 1153 must be considered as an iDplied repeal 
of sub-§ 8 of § 1152 as presently stated, at least until January 4, 
1977, it is our opinion that appeals frcm recounts of ballots should 
bo submitted by \•n:itten application to the Commission. 

Your second question is phrased in terms of "challenged and/or 
disputed ballots II both designations being used in the pertinent 
statutory sections. 11Challenged ballots II have been technically 
de:cined as those where the eligibility of the voters to cast their 
votes has been. questioned. N. L. R. B. v. -A. J. Tower Co., 329 U.S. 
324 ( 19-16). "Disputed bullots II have been defined as 11

• • • ballots 
that have been. considered, but have been rejected or not counted 
accrn:ding to law. 11 state ex rel. Shurte v. I-lu:c~, 163 1L3. 2 12--6 
( M.:--:tss., 1928). on the other hand, these distinctions have often 

boon blm:red. An example of the latter point is found in the 
ooin:ton of the Justices, 206 A.2d 541 (.M:3. 1965) concerning the 
111a:cking of ballots, where both the House o:cder presenting the questions 
and the opinion itself speak in te:cr:is of "ballot.s in dispute" \·Jhich 
h.J.vo been "challenged II by certain candid2tes. In light of the fo:ce-
g oing and in an attempt to harmonize statutory sections Ece 21 I-1.R.s.A. 
§§ 1152 (disputed ballots) and 1422 (challenged ballots) it is our 
opinion that the Legislature has used these terhlS interchangeably, at 
least in those sections concerning appeals of recounts. 
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Ho assut:10 fo1.4 purposes of this opinion that your second question 
concerns dotermina tion of challenged (or disputed) ballots where such 
deter mi nation is necessary as the result of a rec ou.nt of the ballots. 
Therefore, it is our opinion that submission of the ballots in question 
would be to the Commission pursuant to 21 M.R.S.A. § 1422 in the fo:cra 
of an appeal to that body. 

The foregoing opinion is given without consideration for the 
type of election or office or question involved, since your question 
did not make any differen':iation. Ho~·1ever, it r;mst be noted that the 
procedures to be followed in any specific case may be affected by 
overriding provisions of the state or Federal Constitutions. For 
exa,·.1ple, tl)e final authority for determination of elections to the 
United states Congress is the appropriate house of Congress. Art. 
I § 5, Ul1ited states Constitution. The same is true of elections to 
the Maine Legislature. Art. IV, Pt. 3, § 3, Constitution of 1•1aine. 
The differing procedures are generally :30t forth in 21 M.R.S.A. § l!:.-23. 
An opinion on any specifi6 election would have to consider the 
individual factors involved. 

S I(,S : 1:-if e 

S. KIRI< STuDSTrtU? 
Assistant Attorney General 


