
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



It /'1f<. J A-;_:> ta c 
((A.(').J/J..-,P ~01 

DEPARTMENT OF THE ATTORNEY GENERAL 

Memo From- WILLIAM J. KELLEHER 

ASSISTANT ATTORNEY GENERAL 

COUNSEL, MENTAL HEALTH 8c CORRECTIONS 

Date: __ __:A.::u~g:!:u=s=--t=-.:2=-4~,_1_9:....7.:....::..6 ____ --:-____________________________ _ 

To: __ R=ic.!:c:::h'-"a:..erc.-'d~}""l=--· _O=l=iv...:....:;e=r..,.,___,_W'-"a=r'--'d~e_.,nco..._ _______ Dept; __ 1'.:a1e=a:.::i:.:.n:..::e:,-:S:;..;t=-.;a::;..t:::.e;a;,_P~r=i=s...;;;o..c.nc:.-________ _ 

STATE'.-lENT OF FACTS: 

The Warden of the Maine State Prison has received a number of requests by 

i11:2ates to review the records kept on them at the Prison.· The inmates claim the 

Cricinal History Record Information Act gives an inmate a right of access and review. 

The Warden· has therefore asked the following question: 

QUESTION: 

Under the Criminal History Record Information.Act, does an inmate at the 

Haine State Prison have a right to review records kept on him at the Maine State 

Prison and, if such a right exists, what records is the inmate·entitled to review? 

10.:;__swER: 

The Maine Criminal History Record Information Act (16 M.R.S.A. Chapter 3, 

subchapter VII) gives an inmate of the Maine State Prison a right to revi~v 

_ 
1'crininal history record information" on file on him at the Prison. "Criminal 

history record information" means brief descriptions of arrests, detentions, 

co::plaints, indictments, informations and any dispositions arising therefrom, 

se~tencing, correctional superivision and release. It does not include intelli­

gence, investigatory or other related files which are related to the occurence of 
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the above set forth official criminal justice transactions. The nature of the descrip­

tion referred to with respect t? correctional supervision and release would 

include the fact that correctional supervision in connection with a specific con­

viction occurred, the location of the supervision, the dates of the supervision, 

end, if applicable, the status of the release. The inmate~ right to inspect does 

not extend to the Prison's administrative records as they relate to the inmate. 

The Criminal History Record Information Act as enacted by P.L. 1975, 

c. -763, effective July 29, 1976, appears in the Haine Revised Statutes in sub­

chapter VII, Chapter 3 of Title 16. Section 606, subsection 1 of Title 16, provides 

in relevant part: 

"Any person or his attorney shall have the right to inspect 
the crininal history record information concerning him maintained 
by a criminal justice agency, provided that a person's right to 
inspect or revie·w criminal history recorci information pertaining 
to himself s~all not extend to data co~t~i2ed in intelligence, in­
vestigatorv or other related files and shall not be construed to 
include any other information than that included wi.thin the 
definition of "criminal history record information." (Emphasis 
supplied) 

_ Subsection 2 of § 606 sets forth the procedure a per:son shall follow to seek correc­

tion of inaccurate or incomplete information contained within questioned criminal 

history records. 

A cricinal justice agency is defined by the Act in§ 601, subsection 3. 

Pertinently, it provides, '"Criminal justice agency' means those agencies at all 

levels of Federal or State government which perform as their principal function, 

acti-rities relating to ..• (the) incarceration or rehabilitation of criminal 

o£fe::ders. II Thus the 'Haine State Prison is a "criminal justice agency" within 
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the co~teraplation of the provisions of the subject act. Section 606 (1), as quoted 

abo7e, does give an-imuate at the Maine State Prison the right to inspect the 
·J 

cr.....;:rinal history record information on file on him at the Maine State Prison. 

The questioa re::rains, what is "criminal history record information"? The 

subject phrase is defined in§ 601 (2) as follows: 

1HCricinal history record information' means information collected 
by crbinal justice agencies on individuals consisting of identifiable 
descriptions and notations of arrests, detentions, complaints, indict­
~ents, infom.ations and any disposition arising therefrom, sentencing, 
correctional supervision and release. Tne term does not include identi­
ficztion infor:oation such as fingerprints, palm prints or photograph 
records _to the extent that such information does not indicate involve­
nent of che individual in the criminal justice system. The term does 
not include records of civil violations." 

Keeping in cind the above-quoted language of~ 606 (1) that a person's right 

to bs;,ect nshall not extend to data contained within intelligence, investigatory 

or other related files and shall not be construed to include any other information 

tb2n that included ~within the definition of 'criminal history record information,"' 

ve are oi the opinion that the legislature has given a person the right to inspect 

only those recorcs which reflect that one or i:::ore of the official criminal justice .. 

transactions set forth in§ 601 (2) occurred with respect to that individu~l and 

did Dot give_that person the right to inspect the investigative and related records 

in c~....nection witb. the official actions of arrest, detention, complaint, :indictment, 

in£on:iation and any disposition arising therefrom, sentencing, correctional super~ 

vision am release. 

we ere of the opinion that "descriptions and notations of correctional 

supe:-visi{m a2d release" as contained within§ 601 (2), refers to descriptions in 
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the records that correctional supervision in connection with a specific conviction 

occurred, the locatJon of the supervision, the dates of the supervision, and, 
., 

if applicable, the status of the release. 

We note that the language and format of the Act under discussion are based, 

in large measure, upon language contained within regulations concerning criminal 

justice·in£ormation promulgated by the United States Attorney General. See 28 C.F.R. 

§ 20 (1975). In view of· this reliance by the Legislature on the federal regulations, 

-.,e have studied the history of the federal regulations and find therein support 

for our opinion with respect to the meaning of the term "criminal history record 

infor..--2tion." In his appendix-commentary to the regulations in proposal form, 

Attorney General Levi stated, "The definition of eriminal history record informa­

tion is intended to include the basic offender-based transaction statistics/computer­

ized criminal history (OBTS/CCH) data elements ••• The definition, however, does 

not extend to other information contained in criminal justice agency reports. Intel­

ligence or investigative information (e~g., suspected criminal activity, associates, 

hangouts, financial information, ownership of property and vehicles) is not 

included in the definition of criminal history record information." (Emphasis 

s-u.-pplied) 40 Fed. Reg. 22117 (1975). 

A complete e:z..-ploration of the rights of inmates to have access to their records 

at the Prison requires consideration of the provisions of the Freedom of Access 

Law. 1 M.R.S.A. Chapter I, subchapter I. Section 408 provides, pertinently, 

"Except as otherwise provided by statute, every person shall have the right to· 

inspect and copy any public record during the regular business hours of the custodian 

or location of the record." (Emphasis supplied.) "The term 'public records' shall 

2ean any written, printed or graphic matter or any mechanical or electronic data 

/ 
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caspilation from which information can be obtained except: A. Records that have 

been designated confidential by statute .... " 1 M.R.S.A. § 402 (3). Section 

1-B of Title 34 provides, in r,elevant part, "All orders of commitment, medical and 

acb.inistrative records, ·applications and reports and the facts therein pertaining 

to any persons receiving services from the department (of Mental Health and Correc­

tions) ••. shall be kept confidential and shall not be disclosed by any person 

fl Accordingly, inmates possess no right of access to their records under the 

Freedom of Access Law; 

We trust this opinion will prove helpful to you in responding to requests by 

in-;--,,ates to review records in your possession. 

t;i~~~t&fhL 
William J. Kelleher ' 
Assistant Attorney General 
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