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DEPSRTIGENT OF THE

Rlemo Fram

CRIVEY CERNER/AL

COUFTLLAMD 0 PLFT
FEGIET 0T STTURML Y GLNERAL
COUMALL. MERTAL HEALUTH & CORTRCTIONS

Dater 26 July 1976 - B
To: _John Wakeficeld, Associate Commissionexr” Dt fental Tealth and Corrections
Subject: __Authority of Dcpﬂltm@ng of 1 al Mealth and Corrections to Permit Private Use of
Gymuﬂg’uw at Former Stevens School
This is an informal memorandum in answer teo your inguiries relative to the authority
of the Departient of Mental Health and Corrvections to permit private use of the gymasium
on- the grounds of the former Stevens School,
“The Department of Mental Health and Corrections has received numercus requests from

-
[
civic organizations

In this connectioen,

and social groups
the Department ha

to use the i,

3

allowed
tion

in Hallowell, to be
s asked the following ques

gymnas

1. "Does the Department, by statute, have the authorjzation to allow civic or

’ othexv groups to use the gymaa31Um:” ' :

2. YIf the Department does have the authorization to grant reqguests to use the

i
Stevens® pymmasivam, does it have the authovity to charvge £ ces to cover the
costs of oper ations?"

3.7 "is the State liable for personal injuvies ox property damage on citizens

using this facility?" ’

Your first qv\)tion is answercd -~ No, if the 1wtenﬂed use of the gymna‘ium is solely
for the purpceses of the civic OloﬂuwzatiOH or social group and bears no relationship to
the functions and programs of the Deparitment of Meutal Health and Corx cctionsn loux
first question is answered - Yes, if the use of the gymnasium intended by the civic
organization ox seccial group is in the. fur ze of statutory fhmctions and purpeses
of the Depavtment, applying the reaconing set forth below,

The Department Mental Mealth and Corvectious has no ex ss authority by statute
to perwit the use of buildings which are under its contrel., We must, thevefore, look.
at the general statutory authoriity of the Department over such buildings and, at the
purpoces and functions of the Department and spply to these, recognized prau\1n3a of
statutory construction. 34 M.R.S.A. §1 providesin pertinent pavt as follows:

Wihe Departuwent of Mental Mealth and Corrections, as hereto-

astablishod, heveinafirer in this Title called the ‘depariwent’
have penors pervicion, wmanagenont and control of the
rescarch and planning, gyrounds ,»l buildings and propevty, officer
and enplovens, and patients and inmates of all {ollowing
vooomrate dnatitutions:  Uhe hospitals for the wenba Lo Tlunclond
Center, the State Prison, tlhe Moing Corrccetionnl Conter, the
Moaie Yeuth Centor, the Military ond Hoval Childeen's lome and




such other charitable and corvectional

may be created from time to time,"

atatbo

institutions as

34 MURLS.AL §3051 as enaclbed by PoY. 1975, Chapter §73 provides in pertin
part as follows:
"The Departmont of Menmtal Health and Corrections shall
have control over the facility formerly known as the Stevens
School located in Hallowell."
The Jatter scction also provides thal the Commissioner of Mental Health and Correc

cstablish a

with the approval of 'the Covernor, nay

residential

facility fer childr

enlk

i
en

L ONG

with severe emsticnal, mental and behavieral disturbances which may be lccated on the
site of the institution formerly known as the Stevens School. This stabute confemp] tes
the povision of a broad range of services upon establishmert of the children's resi-
dential facility. ’
wr T ) t
34 MBS AL §2 provides: g
"The department shall have authority to perform such acts,
velating to the care, custody, treatment, relief and improvement
. of the irnmates of the institutions under its control, as are not
contrary to law,!
The exercise of the general QULhor]Ly set forth in the above statutesis Lo be
measured by application of th following tests: :
"Public bodies may exercise only that power which is con-
ferred upon them by law. The source of that euthority must be
found in the empowening statute, which gre;“a not ouly the ex-
pressly delegated powers, but alec dncidental powers necessary
to LL. {ull exercise of those trives authorining statute
grants such powers as may be feil from its language.
These povers are:
1. those necessarily arising Irom powers
expresely granted ' —
2. those veasonably inferved from powers
expr ssly granted -
3. those esgential to give effect to povevs
expressly granted.
Tha public body may employ weans appropriate for the purpose of
cecarryving out the authority dlLCCfly conferred upon it
Fin & Featheér Club, 3316 A. 2d 351 at 355 (Me. 1974).
1t v. opinion that, the Departmont in permitting the use of a building at one
ol the LH(JCQQ under its control, such as the gymnacium at the former Stevens
School, must euploy a device which does wot vesi in the user any estate in the
bU})HJh“‘ such as might be copveyed by a lease. The Legislature has not given this )
power to the Department. (Sce Opinion of the Attornoy General, Aupust 24, 1959). The
device wiilceh \3 borused by the Depavtwent in effectivg such a prant of use is a
license revoenble at will, "By way of oxample, such license device has %cpn cmployed

by the Dﬂpuytmcni in P““V‘Ouﬂ instances cited below.




. A liceonse to the Depositors Trust Company to nge space at the Aupusta
Mental Health Institute for the purpose of operation of a branch bank
for the benefit of the residents of the Augusta Meotal Hcalth Institute;
this has been considerced by institutional administration as a valuabhle
therapeutic tool in assisting institute residents in achieving greater
independence., )

2, A license granted to individuals to permit grazing or cutting of hay
on the gfounds of the Bangor Mental Health Institute and the Pineland
Center; these licenses were undertalken in the intercst of the good
husbandry of farm lands at these institutions which are not being used
by the institutions, each undertaken in the "management of the grounds"
of such institutions. '

3. A license to the Kenncbec Valley Meutal Health Association to permit the
use of a building at the Augusta Mental Health Institute as a halfway
house; under this license, the Association provided halfway house
services to residents of the Mental Health Institutec and such services
generally in conjunction with Kennebec Valley Mental Health Clinic all
within the broad rvesponsibilities of the Department under 34 M.R.S.A,
§2001.

If the ciwvic organilzations or social groups whose requests have given rise to the
Depavtment's inquiry of this office are asking to use the gymnasium for a purpose
within the general guthority of the Department as measured by the above test, such’
use would be appropriate. . :

In answer to your second guestion, I am of the opiniecw that the Department could

charge a fec when it grants a License for the use of the gymmasium at the former
Stevens School; however, such LLMLBL would not assist the Department in defraying
costs of operations incurred in connection with such permitted use, since any such

~ fees must be deposited with the Treasurer of State and would become part of the
‘General Fund and not part of the operating budget of the Department. 5 M.R.S.A.

§131.

Your question three as to Iiability of the State for persenal injurics or property
a : incurred through the permitted use of the gynuucwv‘ at the former Stevens School,
is answered in the negative. The Doctwine of Sovereign Imwunity from liability obe
tains Austin W Jompany’ ¢, 122 Me 214 (19“?) in the event of parseonal
injury or property damage zesutlﬂf from a permitted use of e gymnaciwn, therve being

no othey statutory provision applicable, the injuied person could file a claim with

the Governor and Council in auw amount up to $2,000 pursuavt to 5 M,R.S.A. §1510,

The injured person might file a bill with the Legislaturce secking cither divect
reimbursement for injury or the ﬁUL]urLuy to bring sult against the state.

fal

Senes G V.

7

L > that any grant of a licensc permitting the use of the gymnasium con-
tain a "hold harmless' clausc through which the licensee will assume responsibility
for personal injuries and property damage and will hold harmless the State and its

officers and agents from any such liability.
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Courtland D. Peorry
Asgistant Altorney Geoneral
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