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Date: 7.6 .J11ly J.CJ76 

To: _John \-J.Jkc field ._.As;;ocia to ConllYd.s.sioner· De;,: .. ____ Mcnt:1l Ilea l_th_ancl Correct i.crns ____ _ 

Subject:_ /\uJJ, or;i.t;y _Q f))~•p:·:rJ:J,~cn t oL L\cnu1 l H c.1J t:h __ n nd Corrc,cticm~~ to I'C'rrni t: Pri va tc .. U:-w _of __ 

---·-·--- Gyrnna:c;:L,irn at_ Former_ Stevens __ School __________________ __ 

This is an informal memorandum in answer to your inquiries relative to the authority 
of the D,:,pcn-t;w.,nt of Mental Health and Con~ections to permit private use of t)Je gymnasium 
on. the grounds of the former Stevens School. 

The Department of l1cntal Health and Corrections has received m11:1erous requests from 
c:lv:i.c orgm:ii.7.at:Lons c.i.nd social groups ·:Ln Hallm·1cll, to be all01,1cd to use the gymnasi.unL 
In this ccnncctjo~1, the Department b2,s ctsked the follmd.ng ql1estions: 

1. "Does the Department, by statut<?; have the autho:d:ci'1tion to allci1 civic or 
other groups to use the gyrnnasiwd 11 

2. 11 1£ the Department does have the authorization to grant requests to 0se the 
f;tcvel.L1 i _gymnasi,_-m, does it have the authority to clio.rge f cc.s to c,.:iver the 
costs of operations'/1 1 

3, 11 Is the Stnte liable for per,Jonal injur:Lcs or property damage on _ci.t:i.zens 
usint, th:i.s faci1ity? 11 

Your first quc•,;ti.on :Ls an:31,1ercd ·· 1'1o, if the intended 1n;c of the [;ynmos:i.mn is .soh~]y 
f0r tl1c purposi:::~3 of the civic orgar.d.2,c-ltiou or ~~oci.:~l group 2nd bc.,:i_rs no relr1tionship to 
tbe fuucl.i.OiJf; .rmr:l p1..·02,r.srns of the D2pnrtmeut of l'·L'ntal llealth 2nd Ccn-rect::Lon,_;, Yoqr 
first questoi.u1'1 is an::mercd -- Yes; :Lf the use oi: the gyinu,1.s.i.um i.ntenclccl by th2 c:Lv:Lc 
0i'.'f1,ani:~3 t..i. 1Jn 0 1.: social_ group is in the.' fui:·thci: ::uF:c of .sts tuto:cy func L:5.on.s and prn:r,c1;cs 
o:l: Uie D,"p.cirtrnc0 nt:, .. npply the reasoning set :Eort;h Lelm,,. 

The Dcpnttmcnt of Jl1cnl:c11. 1Jca1Lh and Con:ections bas n,J 
to pornf:Lt !:lie use of huU.c.linp; ,1hicl1 ,He under :Lts control, 

c•>:p1:e~,1 c1ut:l;oi: i.ty by 
H,: JTt\l'.1t, tbe::c:f:orc, 

at the gcnci:nl c:t:itutory nul:hor.i.Ly of the llep;HLmont OV(':C such bu:iJ.cl:Lngs 2tnd, nt 
puq::oscD end :Ctinct'i.ous of the Dcpar:t;;wnt and Dppl.y to tl·,csc., recognized pr::.nciplc::..s 
statutory co,,ctrucU.mi. 3i: H,R,S.A,. §1 provid~0 E.:iJ1 pertinent p;:n_"t ;:-;s follc,1,1 s: 

11 Tl:c Dcp~utrncnt of Mcntc1J. HcHlLh and Corrections, tu:: hereto .. 
for·e ~:;tahlisl1cd,hc1·ci11aftcr in l.:his Ti Lie called the 1 clc·p.c1rL111cnL, 1 

shtt:!] }l;_l\1 C' f~,l:ncr:1] r:;..:~pc.i~vi;_:i()n, 1n.Jnrq;c~1,t:.~11i .. l•1nd con/~.rol of the 
J:L'_'<:,,;,rcli nuci pL1nning, [:.round,;,.(i,iiJdi11r,:: :1.11, 1 p,:ur'"L't:y, uff:i.r:cr,~_ 
r:nd c-'.n1plo:.1 L'(:s, rind p~1 l.i{~n L.~; ~ind :i n~:1(1lcs of :.11 l o[ th:~~ J c,l J o,;.J"Cr1r: · 
c:,,Jtc• :i.n::;titut.:ic,n.:;: Tl1c lic,:;J):,l:1L: for U1t· rn1•n! :ilJ/ .i.11, ILnc:l:.1ncl 
C,·'!•l<J, ti 1,' '.~lute' Pr:i.::uP, 11:,, l'L1i.11:_" C•. 1r1·,_,ct)_nu1l CcnLi~r, t.hc 
H:1ir,, \'l'Uih C,•ntc,i:, th,.: l·lil.5tur_1 uud N,:v:d .. CIJiL1,·,:1ir:~ lln111,, nnd 

sJ.:o t llt C 

look. 
the 
of 



such other chariL1L>Jc and co·n~C'ctional f:L,1Lc :in:,tH:uLtons ,ls 

111.1y be created frolll l:1111,• Lo Lirnc, 11 

31.r M.lLS.A. §3051 as enacted by l',L, 1975, Cli,iptcr 750 §;.3 providC'D in pert:Lncnt 
part as follo~s: 

"The Dcpar(:mcnt of Hcni-::11 lleal.th nnd Corrections shall 
have control over Lhc L'.lcility forrncrl.y knO\·m ns the Stevens 
Scbool. located in llallowell. 11 

The latter section also provides that: U1c Cornrnissicmc~r of Menud. Hull t:h and Cor:ccct:i.on.s~ 
with the npproval of 'the Govcnwr, may establish a rcsidcnUnl facility fo:c children 
with severe c11l')ti_onal, r:iento1. and beh21vion1l disturbance,, which rn2y be lc-ca.tccl on the 
site of the insl:itution forrnl:'rly known as the Stevens School.. Th:Ls statute contemplntes 
the ~ovision of a broad range of services upon establishment of the childrcn 1 s·resi
dcntial facility. 

34 M.R.S,A. §2 prcivides: 
i 
I, 

11 Tbe department shall have authority to perfvnn such acts, 
relating to the care, custody, treatment, reUcf and improvement 
o:f th0> ir,m2.tes of the :i.nst:i..t:utions under itn control., as 2:re net 
cont;c~a-y to 1.m-1, 11 

The exercise of the general authority set fori:li in the a hove stat1JtC'S :Ls to be 
measw:ed by Dpplic:at:ion cii the following tests: 

11 Publi.c: bod:ic.:S may exerCJ.se only tli~it: prn-;er which L; con-, . . . 
fcrrcd upon them Ly law. Tlle- source of tJ1::-,t 2utlwrit:y rt\11~,t be 
found in the empowC'ring statute, wliicb grant::: not o;Jly the e.:;:· 
press ly delega tc'.d powl:'rs:, but ilso :i.nci.clcn taJ. po\·/ers. necessary 
to the• full exc:u:isc, of those :i.nvestecL .. ,,An authorL: in2,· statute 
grants such powers as may _be fairlj implied frrnn its language, 
~r1~1ese po\•1ers aJ:e: 

1. those necessarily Rrising fro~ powers 
expressly gcintecl. 

?.. , those lJ'.a 8on2.bly :i.nfe•~red fru,u p:::,wers 
expressly 2,ranted 

3. tbc1 [;e c'ssenUaJ. to 1_:ive effect to JY.:>1,e1:E: 

exprc~sly gr&utcd. 

Tho puhl_ic body may employ rn,:,ans <'ipprop-1·:LEte for the purpo:Je of 
· carrying out the ,;ut.l1or:Lt.:y directly conic,n:ed upon :i.t~. 11 !?Sg,t:,c:.v. 

in 1;, rcc,tJHcr CJub 3}6 IL 2d 351 at 3S5 (11c. l~Jlr), 

It is my. opi.u.i.on thnt:, the Dq)cn:tmccl'.: in p0.n:1itting tlw lWC oi: a bu:U.cling nt one 
of tlic instituticns U!.,der its control) 1;;uch as tLc: gymi.i;;u:d.um nt the forn1•.:':~ Stevens 
Schoc,l, rnus t cnq,loy a device 1Jh i ch does not vest in t:ic user t:1ny c.s ta te in t:llc 
buUtli.ng, such a:'. m.i.c',ht lw co1we:yccl by rt lease, 'J'lic Legi1;lnt11i.·c ha,.1 not given this 
po11'e:r to the Dq,::n:nk'UL (SL'f' O~J.Lnion of tlw /\ttonic•y Cc:nl,rnl, A,1?,ust 2.i+; 1959). Tl1e 
device \·.'il5.cll. m:,y he usc'd liy the DC'p,1rt1n,.•r:1 :i.n cffcr:tjng ,;uch n gi-nnL of \':;c, :i.1; a 
U Cl'li'.~C n.o.v(w:1\.i eo :1 t \•:1-J.l. l, · J\y h1:1y of (':\;1rnplc, .s1.1cll 1icl'rwe elev ice-• ha:-; h~1'11 employed 
J.-,y t:he l.h•p:trt1c,cnt in prcv_i.c,n,; inc;t;111cc,, ci.ted bclc1\\'. 



l. A lJcew;c lo the Dcpo,;J.tors Trw:1: COinpany lo 1u1c spncc at: LlH! Aut;u:;tn 

McnUd lk'.nllli In:;t il.ut.1, for Ll,c purpose of opl'rnt:ion of a branch hank 
for the benefit of the! resi.dcn[:; of the Au1:u,;Ln Mcnt,il l!c~1Jth lnst:i.tutc; 
tills ban been coM,iclcrul by in:;lit:i.1L:ional. adrni11isl:c1t:ion as n valuable 
t.Jicn.1pc·utic tool i.n [u,sisU.11g i.nst:itut:c rcsiclcnUJ' i.u achicvlng greater 
indcpe;r1dencc. 

2. A license granted to indiviclu.1l.s t:o pcnnit grazing or cutting of hay 
on the 2:rounus of the J:,an13or Mental l!co.ltli Inst:itute and the Pineland 
Center; tlw:=-:c liccnsc~J were undertaken in tlic intcrC's t of the good 
husbandry of fal'm lands at tlicse ius dtution.s which fll:'C not being used 
by the insti.tutions; each undertaken in the 1'rn:Jna3crnent. of the g1:oimds 11 

of such institutions. 

3. A license to th2 Kennebec Valley Mental Health Association to permj.t the 
use of a building at the Augusta Mental Hea'J.Lh. Institute as a halfway 
house; under this license, tbe /\ssociation provided halfway house 
servic~s to residents of the Mental Health Institute and such services 
generally in conjunction w:Lth Kennebec Valley Uental Health Clinic_, aJ.l 
witliin the broad responsibilities of the Departmcl'1t under 3Li M,R, S ,A. 
§2001. 

· If the ci-vic organizations or social groups whose requests have given rise to tbe 
))epaxtment I s inquiry of this office arc asldng to use the gymnasium for a purpo.s.e 
within the general ?Uthority of the Depaitmcnt as measured by Xhe above test, Buch
use would be appropriate. 

In answer to your second question, I am of the opinion that the Department could 
chc:rge a fee ·when it grants A license fox· the use of· the gymnasium at the former 
Stevens School; ho,·?evei:, such cha:t:g2 would not: assist: the Department :Ln defrayin2, 
costs of operations incurred in connection with such permitted use, since any such 
fees nm.st be de.posited with the Treasurer of State find uould become part of the 
Ge;.1eral I'uncl and not part of the operating budget of the Department. 5 HJLS.A,, 
§BL 

Your question three as to liability of the State for personal injuries or property 
damc,f;e i.ncurrul through the perm:Lttcd use of the gymn::isiurn at: the former SteYcn[: School, 
/-, .--1\C.',J~.:::.-,·-,.~, ~-- '-1~-:-. -.. c-,, ... 1j-'r.1 rr1-~ D~--,-•-y .. j,.,..1 .. c C,-,n---'.:'l.!.)':... T-,---,--;-1-,T -C._.,,. "l-'··'1'1't~ ·1N l.~ c.)_ .. ,.,\.,._..-Cll lll ldL 1,~g" .l\C, __ }t. Oc..L ..... J,C:. (Jj_ .... u,~.Lt .. q,,u J_l.u.llll .. L., .. y J:.t.ClJTI. J.iiL-lL}_) 0.) 

t a.J .. n c: t'0.1.:: .. tt!1 .. .JL ___ }p 11£::..-9:. J;:o m11_,0,Y: V . .~S.st l 22 Mc /. 11+ ( 192. 3 ) . In th C e \i en t Of pr~ r s Ona 1 
:Lnju:cy or 171:opcrty d2mage result'.JT; from a iwi:mittecl us·e cf ibc gyrn:1nsL11n, th2rc'. being. 
no otbei: stat.uto,:y provision appl:i.cablc, the: injm.,•d perscn could file a claim w1.th 
the GovE,.rnor ar1c1 Council in ar1 amount up to $2.,000 pw:suP.ut to 5 l:·LR,S,./L §l.'iJ.O,, 
Tlie ii1jm:e:d person might file a bill wiLh 1 he Let,islaturc fc.:ecking c.:i.ther direct 
J:e irnbur scrncnt for inj rn:y o:r. the a utl.10:c i ty to' Lring suit against the s t,c1 te, 

T sur,gcst tl1at ,'.:tr1y grant of a liccn~:c pe1·mit:ting the use of the gymnasium con
toin :) "hold harmlcsslf clause through ,,1hicl1 the licensee w.i11 assun1e rcq,onsi.Lil:i.ty 
for iwrso11cd injuries and property darnagi2 and will hold lianoJ.css the State and its 
officers and ugcnLs from any such liability, 

·:nr/vv 
1F'-' r. 

I) 

Com:t.lnncl JJ. f\0 i:ry 
Assistant Attorney General 


