MAINE STATE LEGISLATURE

The following document is provided by the

LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




This document is from the files of the Office of

the Maine Attorney General as transferred to

the Maine State Law and Legislative Reference
Library on January 19, 2022



Consle AvT (X =ec. /¥
ST g 158

X A RICHARD S. COHEN
JoserH E. BRENNAN 4 5 Joun M. BR. PATERSON

:;-
ATTORNEY GENERAL ﬁfﬁga DoNALD G. ALEXANDER

DEPUTY ATTORNEYS GENERAL

e Jl-f

STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04333

May 21, 1976

Honorable Louis Jalbert
29 Orestis Way
lewiston, Maine 04240

Dear Representative Jalbert:

This letter responds to your recent oral request for an
opinion of this Office on a questlon concerning State finances.
The kackground for the guestion is as follows. Various factors
have created an educational funding deficit for FY 1976. During
the recent Special Session, the ILegislature indirectly expressed
its intent to provide funds to meét this deficit, but did not
actually appropriate funds for the purpose. 'ILegislation which
would have allowed, among other things, the use of FY 1977
appropriations for the FY 1976 deficit, was not enacted.

L.D. 2355, Part B, § 4. At the same time, the State has
financed_part of its operating expenses during the last

half of FY 1976, through a $10 million loan from a New

York financial institution. This loan is in the form of a
tax anticipation note, which became effective on December 20,
1975, and which must be repaid by June 16, 1976.

The question you have posed in light of the background
information just stated, is whether the State could renegotiate
its present loan or negotlate a ' new one in the amount of,
$7-8 million. for a six to eight month period, and use the
proceeds -to pay the FY 1976 educational funding deficit.

The answer is negative.

The Maine Constitution limits the State debt to $2 million
at any one time, with certain exceptions. Article IX, § 14,
Constitution of Maine. One of these exceptions is ". . .
temporary loans to be paid out of money raised by taxation. . . .
This exception is statutorily recognized in 5 M,R.S.A. § 150.
Therefore, there is clearly authority for negotiating a loan
such as the one.proposed. The problem, however, is whether the
proceeds could be used for the suggested purpose of Funding
the FY 1976 deficit,.
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nTax anticipation notes" are, as. the name implies, a
device to help solve liquidity problems in State finance.
During any fiscal period there will be a certain amount of
revenue from the various legislatively imposed taxes and
certain expenditures authorized in the form of legislative:
appropriations. A tax anticipation note is simply ah advance
of funds which will be collected as taxes later in the fiscal
year, in order to have the funds on hand to meet necessary,
current payments from appropriated funds. It in no way in-
creases or otherwise affects the appropriations themselves,

o In an opinion for the Commissioner of Educational and
Cultural. Services dated May 14, 1976, a copy of which is
enclosed, we advised that expenditures may not be made from
the Treasury except in accordance with appropriations or in
accordance with a special exception, such as provided in
L.D. 2355, Part B, § 4. Since there is presently no such
appropriation or exception with regard to the FY 1976 educa-
tion fund deficit, expenditures may not be made from the State
Treasury for this purpose unless and until the Legislature has
affirmativel y provided therefor. The .fact that the actual funds
in the Treasury at any given time may have come from the proceeds
of a tax anticipation note rather than tax revenues themselves,
would have no bearing on the question of the authority for
expenditures.

You also asked whether the Commissioner of Educational
and Cultural Services could request early payment of education
funds allocated for July and August, 1976, and use these funds
to pay FY 1976 deficits in June, 1976. The answer to this '
‘question is negative, for the same reasons stated in answer to
your f£irst question and as set forth in the May 14 opinion to
the Commissioner.

Sincerely,

£ B

OSESPH E. BRENNAN
Attorney General
JEB/ec
Enclosure
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vour memorandum of May 11, 197%, requested our opinion concerning the

ilanility of funding to pay the ©r 1976 education funding deficit. %he
~e-arandum notes that a bill was considered during the recent Special
Session of the 107th Legislature which would have addressed this problem
by allowing the Department to expend up to a total of $7,540,000 from
arzpropriations and allocations for FY 1977, and bond proceeds, in order to
pey the FYy 1976 deficit. §.P. 813, L.D. 2355, Ppart B, § 4. However, this
pill was not passed by both Houses oI the Legislature. The memorandum
2::50 makes reference to two legislative papers, S$-407 and H-920, which were
a-zndments to L.D. 2196, which in turn was enacted as the School Finance
Act of 1976 [P.L. 1975, c. 660]. The Statements of Fact for these two
araadments contain an expression of intent that sufficient revenues be
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provided to "... . face the current deficit. . . . In light of these
facts you ask: '

ncould the references contained within various
statements of fact be interpreted to provide
evidence of 'legislative intent that would be
sufficiently clear to authorize the Department:
to draw upon FY 1977 appropriations to meet the
FY 1976 education funding deficit?"

Thes answer is negative.

The general statutes provide that expenditures may not be made from

- the Treasury except in accordance with appropriations and that appropria-

tions may not be exceeded. 5 M.R.S.h. §§ 1543 and 1583. There is no
gneral authority which would allow = Department to expend fundsappropriate:

for one fiscal period before that period begins. It would reguirc special
lesiglation, such as that found in L.D, 2355, part B § 4, in order to
crsatz an exception. The opening phrase of L.D. 2355, part B § 4 -
"istwithstanding any other statute tc the contrary... ." = is its-df &

-t e ¥

~s2n:-ition of the special nature o the authorization which follaows
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—tasrez‘ter. Howéver, the simple fac: is that L.D. 2355 did not puss and
T::re is no specific, exisiing legis.:izive authority. te allow cnisnditn e

: wv.zant Py 1977 appropriations tc reet FY 1976 deficils.

boan raizsi essentially asks Wheothor
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ihe question which has »e : :
z rzi:ie to use expressions of legisz_ztive intent contained din i Gal g
~* .-t associated with ono enactmont ¢ create authority ior up L x

R . faet that 1xn-s same authority was casiazned in oa
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Dol which failad passage. Tho anss.. is clearly ne. The prinary voico
o cupression of legislativa intent 13 the legislative enactment itself.
Ir th2 preseat case there is no sucrh :snactment, whatever the reason for
its failure to pass the Legislature. . Preambles or Statements of ract
acaomrzanying legislation may be usef.. tools to indicate legislative
‘inweni if -that intent is not clearly ziopressed by the cnacted .partioans
tzezselves. 2A Sutherland Statutory Zonstruction § 47.04. They are
jntrinsic aids to constructlon. " Howsver, these aids may be used only vhen
ths legislation to which ‘they relate has been enactéd and there exists”
soxe ambiguity of meaning which cannct be resolved by reading the terms
of the legislation itself. Inhabitarts of city of ‘Lewiston v. Inhabitants
O County of Anaroscoaqln. 151 Me. 427 (1956) To attempt to manufacture

authcrity for a particular action by reference to legislative intent
excressed on other matters would be tc attempt to perform the legislative
function itself, and this function is reserved to the Legislature.

Ar:t. III, §§ 1 and 2, constitution oI Haine.

In light of the foregoing, it is our opinion that expressions containec
i~ the Statements of Fact for other _egislation concerning educational
finance may not be used to ‘“"create" au,norlty for the Department to use
PY 1977 appropriations to meet FY 1975 deficits. Such authority nust be.
:be-lklcally conferred by the Leglsla,ure as an exception to general ap-

provriations statutes.

ﬂ,_,._ r R

/-r -t "'-_, ! T il Phal ..
Joseph E. Brennan
Attorney General
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