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Richard A. Dieftenbach, State 
Controllar 

.Jerome s. M$.tue;, Asst. A.tty. Gen. 

M~~ch 21J, 1976 

Bureau ot· Accounta & Control 

Bure&u of l'exn tion 

Request for ruling to c1c-r1ne reimbursable travel cxpenflcm 

SYLIABUS: 

llI:3TORICALLY REIMBUnSH·IFN'l1 FC>n !~FALC :'Cl STA'l'E E~'i?LOYEEf: 
HAS BEEN IN ACCO.RD WI'l'H AN l\DMINIS'l'M'1'IVE IN'I'Ji:RPRE'.rATION OF VARIOUS 
STATUTO~Y SECTI◊NG REl..A'l'IHJ '110 PJ\Yl'IFN'l' OF BXFENSIB 'i.'O G'i'A'l:E 
OFFICIALS AND EMPLOYI.F.8. THIS OFli'ICt If:l NO'l1 PREPARED '.I'O OVY.:HHULF 
THE LONG ST.ANDIN:J IN'I'FHPRETATION BU7 SUGGESTE\ r.r.arc.~rNnvi: AC1'ION 
IZ IN ORDER "JJ) CI.ARIF".{ CONFLlC1'S WI'i'H RULINGS 011' Ii'EDEML COUltrs 
AND THE INl'EnNAL m.: 1/ENUF. COMMISSIONF'I~. nm COSl' OF MFJ\LS TAK[N 
DURING REGULAR WCRKING HOURS., wmN 'fHERE IS NO OVE.8NIGU'I' 'l'nAvr-:r,, 
IF m:INBm:,.s:.D 'dY THE S'ltl'rF. TO AN 1::-!PLOYH~., IG TAXf•.:3LE INCOME ';'0 
'J'HE EMPLOYr:I·, P.ND i;UHJECT TO HITmtOLDING 130TH ~;TATE /IND I•'f.DE:RAL. 

FACTS: 

You he ve provided this ol'fice \<11th the following 'fectuo l 
situation 1n reopect to your requcet for an opinion. 

"The 1:c.1nc, !.'.t1ltUtE0 .!\ut,1orbc relmburserr.cnt of i,ctual 
end necessnry travel expenses incurred by certftin Stfltf' '1ppointed 
ot'!icie ls end emi:iloyees 1n rerformance of their dut1,ee. 

Hiator1cc:lly determ1n~t1on 01· ncccsesry tl'avel expenses 
hoe been mAdeo by the ueer dep12rtment within the guidelines ond 
limitations pror11u.lgated by the Dopr.rtment of Finence and 
Adm1n1atration (see ctteched Council Order #16 da.tetl JnnlJ.llry 16, 
1975). Over the years several departmente end agencies have 
permitted re1.mbureement 01· the noon r.ioal to ccrtc11n employees 
whose duties require them to be m11ay from their resitlunae or 
ot't'iciol heed11uartera only during regular working ho11rE1. 

aenerelly the cost or rne.uls tnlten during re13ulor dl1ty 
hollrB have been held by the Internal nevenue Dervicc to be the 
responsibility of the individual rather than the employer, Such 
reimbursements have been held to be eddltionol compensnt1on for 
services 1ncludible 1n groa1 income under section 61 o!' the 
Internal Revenue Code ( 1ee u ttached IHS correspondence de ted 
March 24, 1970).n 

Ql.Jll~STIOMS Ii ANSWERS: 

l. Ia the cost of the meels teken during the regular 
working houra a neoeesary and proper charge to the state? Yes, 
however see opinion. 



I 

'l'O t Richard A. Dieffenbach, stst(!_ controller Meirch ~Hi, 1976 
Re: Reqlleet for ruling to deti.ne reim'bura11ble tr1tv<rl expenaea 
Page two · i 

2. If the coat ot the meele tttken durtng the regular 
working hours is properly re1Mbureeble to et~te employees, 
ia it taxable income subJect to withholding? Yea. 

J'&SONS lt 

'l'he tacts eubm1 tted contein the tollov11ng statement 1 
nover the yeers eeveral dcpert1oents ttnd oe;cnc1e1 have permitted 
reimbursement of the noon n\enl to ccrtoin employees ,,hose duties 
require them to be nw8y from their residence or orr1c101 hcod
quertere only during regular "iorking hours." 1h1E reimbursement 
tor noon meals tor state employees ~1hile trnvcl1ng Ei\o-:oy from their 
residence or ot'ficisl heedriuarterr, has been 1nterpreted as being 
1n conrcrmity with the attached 11 Hegule.tions Regttrding Official 
Headquarters, F.xpenee Accounto, etc:." promulgrtted by the Corn11,1as1oner 
or Finance and Adminiatratton read end pcseed by the Executive 
council and apr>roved by the oovernor. 'l'he state controller 1s 
authorir.ed snd instructed to enforce same. It may aleo be fairly 
aa1umed that the legislature over the yeers· has been ewere of the 
practice or reimburs1ng stet«! employees for meals in r.,errormance 
or their official dut1e1 even though the employees returned .home 
~1thout staying ovemtght. This office ts not prepared to overrule 
this historic interpretation of vor1oun sections or the Maine 
1tatutem relating to meal expenses. 

For exr.mplee of Maine statutory lnnguage relating to payment 
of expenee8 see Appendix to this op1n1on. 

It is not neceasery that the i:;tate ot: Matne att1tutea relating 
to expenees be interpreted by the state ot' Maine in accord with what 
the Federal Courts end the Internal Revenue Service have h~ld to 
be travel expenaea for purposes or the Internal Revenue Code. In 
fact the historic interpretation of our statute• rollowed by the 
state Controller 1B to m•lte reimbursement for mee le tr re td for by 
an orticial. comm1ee1oner or employee of the StBte while in the 
performance ot his off1c1a l duttea and while sway from his of Cictal 
headquarters or re11dence or et points within a reaaonable d1atence 
theretro111. 

'l'he regulations do not 11peci!'ically state that reimbursement 
~ill be me.de ror the meala but reimbursement 11 properly implied 
•• regulation 3 indicates when relinbureement !'or menls will not 
be made. 

"3. Only AC'l'UAL and HECE::!SARY expen1ee eosentia 1 
to the ordinary comforts ot' a traveller in per
formance of ott1a1al duties wtll be reimburaed. 



.,,.. !'o: '.',id)O.rd A. O)ienc11bt,,~t1, .::·t:,<.•t(? 1:ontrollr::r · ;-·'.r.rch ,:·, 11, 197(, 
1·.e: ;·:e,1uent. for ruli.ng to de:.'~tne rctr.iburl'lnblc tn'.Vt: l t·,.::~•cm;cr; 
Poi~e1 thfue 

NO orrtc1.r.tl., corr1::il.rn:'.tonr:r or othc.r rri·~l.Qycc 01 

thE'i ttt:ttc c,,;' ''n\rv~ th! ll be rc\mbt1r::1:,d :'or · r,y 
11'1Ct£l1c; or lodg1.ngr, A,' HJ:: (JJ.'i 1'ICIJIL Hl /,D'. Uk'.',.i , .. :· 
OH J"C:'.:'l,IDENCf· or : t pol.nt:) ~.'Ii'HIU !, i·~)' '::·-w 1:i:.:.: 
Dir:TANCE •rm:r-1:.Pto:.:. 11 (:·~ce tittnched ::.c:gulntion:-; 
:~•t'H~S<:·cl by r.ounc1.l., rind hJ the Governor rr,,;·,rc'Jcd 
,JC:•.ntJ{;iry 161 i'J7~) 

It lr •·t1·r.tntnly t•r.~;u:: 1/:c thtt 1.n t11e re:rfon::-:n,J c! 
htr d•.rttc :.~ ,:•n <:r,·, 1:, loy(~C er n ··ro•.r.l.,~c- hi.:, cit, n lunch 11n:1 .1 L ! :" not 
nt>!r:i:rn,•,ry :'er tl'lc <:trq:iloycc tc, 11•.1y n t::cr:, 1 tl t r11 re r,t~ .11·rn t. 
Ncvc·rth1£'lr·::i!•), rc2;t1ln t1 on :· : '.~ntr tn·· r• tr.-1r tind :·To1 e:•r !.nt(•l""rc tn tion 
o:· c•:.(:l('n.sc·· r1:: 1c1d)urncbl<: ~11dct .''.~'l.n•'." :,tatute-n. ·, ;, :·Iv li. not 
·ontrrv(nc tlw l!.1.titorl.1} !nt,::· •.t:1~tr'tlon C'it' ',"1.nc ctrtutc::;. thr:t 

t·•~t111u 1:' ucc l 1. t n rc,,tt1urTnt. by , trnvelltn0 i.'rr.r,loyu: lr. cz,::enttc 1 
to the ord111n·~· comfo:rt::i 01· th: i trt'vellinr; (:m:··loyee 1n the 
·1cri'o:rr.:cnc<· oi' M.ri oft1.cl.tl t'.utJ1:··. ',,hufl., Uie :or-:t c:'' the mNil 
ta rclr.iburr;r·bl<: to the tr,<:vf:.U.n:~ rr1nloycc r,rovl.dr}d .Lt :!.::: not 
rt htr c,r:'L~!r!l hcndnuDtt~·r:'.· -:.:-r.~ r·cc!.ctc-n,:~ or rt ,·ointr :; 1thtn 
r, rco::.ont.blC' rE~·tnnec there ~1·om. 

i: e c,·..i ld :~ 'J,::tgf~S t thl:t t · ; '•,. 1 nc !' t~ tu tc~ r-c ,._,,.. t tr.c; to 
t fr Vt: l (·X ~:cnr: C ~~ TC(1Ull'.'C tn t•:· l" l'{· t: t ~- on JI '1 hi :·h !t ~ ~· toi· .i. 1:•n J. ly hM1 
bF.-c-n tn f'tvor ot roimbur·cemcnt r·cr P.'lCl'.llo r-·11~y :'!'Cit,,, heao,-; 1.11!1rte-r~, 
1.t wcn.1lcl be hc:~~1Lul to ::111 :·.-1:·:·<.'1·11u.l :: tht: lc·g::..:::1Ptu.rc s::.•ellecl 
out 1n .~• r r;:• • H L· tc rma ~,:he t!ic r 1).r n,:,t -,:,,.yr-1ent :·er r.; u1.~h r:.,f:~ · s by 
t-'\O cm~)loyec 1.3 :, "rOi 0C-r~y rc1.1•:h 1.1rr::rible e,cr-ensc·. .he• net'~ for 
(,enn1.t1ve l<"r•:trlotion 1• ,:,,1,. 1~ 1_1e ··P.rttcl.l~rly hel•,f 11l "'"' the 
histortc inter ,rct0tion tnr· t ht,; :rcr-ult<:d in re1m'burst·mcnt for ,. J.J. 
men lr m·~ ":t : rc)r·1 oti'ic i,;i 1~ h~:,~d ·•.tr.-1·ter$ or ~ re-r-.eonrb l<.' ,:~i9tf.'nre 
therefro1r,. tr, tn 1~onClict 1-11 th :: l'•Jl1.ng of tht- United '.t,:.teB 
:.: 1.ir,re:me cc,,.1rt ~.n :respect tc, trt·\11:·J.l\ng exnen~?e:i, llmlr·-r -t;he· Int,1rn!.!l 
,,.( venue ('c,de. • .. ;~ not(• tht t t.hcrc '. r:c: nree1cntly ·iendtn.~ he fore thr 
117th Lcg1...:1lot:1re, L.JJ. '.'?'.'.'5. :·(;;t:.on 11 of th:1.t ,,,P. t,rov1de~ 
1.n '."'ert1nent :-:-t! rt: 

"· •• Any r.tr.te Cl:'l"lOyC:(" '::ho tr!'JVE'lFJ in-:'.'.t-~·tt> 
r.h~:11 not bE' retmbur.r:e-d ~·<,r noon me11J.r:., ,.tnl('r-:ts 
the m<!~ l ie pnrt o:.· nn Clrvmi7ed meet'lnG, or 
,·roc:;r,;1m or ovf! rnlr:.ht tr,·. ve 1." 

J\lthou~h ou.r :~tlltutes rr1.1 hetnc 1.nternrctcr! to --er1,1 t 
rC'imburoen,ent for men lm ,,,here there 1£> no overnight trr~ ve 1, 
the retmburBCmf'nt ts r.le~irly 1.n"'cme for 1•urrot.E?I!.' or the 
Internnl !£'venue r,odr. ~nd ,·or ·,lll'~:ofle~ or· the •1rr-tne In,~ome .rex 
t.:tntuten. 



,. 
To: Richard A. Dierrenbach, t;tnte Controller Mt1rch 2ti, 197G 
F.e: Request ror rulins to del'inc ro1mbun.able travel cxpea1ea 
rnge tour 

The Leading Suorerue court Dec1n1on 1n reaper.:t to the 
deduotib111ty of meola i.s United States v. Correll et ux 
389 U.S. 29'), 19 u: 2d 537 dec!.ded in 1967. in that ce1e the 
reapondent Correll was a travelling 1ele1men tor a wholtaale 
grocery company, ue would leave his home early in tha morning, 
eat break.fa.st end lunch on the rond and bt home in t1me for 
dinner nt night. He deductc1i the coat ot hio bree.kt'est end 
noon meel ~s trevelllng expense! incurred in the ~ursuit or 
buBine.ms \iJh1.le awe.y from hoinc W1der §162 (a )(2) or the Internal 
F.evenue Code (195~l). The commtt.sioner of Interns l Revenue dlss llowed 
the deductions tind ruled thut the expense ot Correll.•s men.la wee e. 
personal 11 ving expense under §262 of the I. n .c. 19511. The United 
.':totes .5unreme court revieHe1 tho c111ne on certtorer1 'because ot 
& conflict in Circuit Appeal court dech1 one t1nd upheld the 
comm1ss10ner o! Internal Revenue's ruling that "trnvell1ng 
c.xpenies" 1n(!Urred in the puriu1 t ol' buo1nesu "while sM.1y 
from home" which are deductible under §162 (n)(2) ot the I.R.C. 
or 195h includes the cost or rneuts only 1t' the trip require, 
alt.op or rest, 

In Commissioner or Internel hevenue v. Wlll11i1m Engley, 
?7q J1. 2d (1957} Chief Judge Aldrich ror the Onltcd .~tntee Co·Jrt 
of Ao~eola for the First Circuit held that the coat or meals 
purchnaed by the tax,eycr woe not deductible as a buuinesa expense 
,-1hen the taxoayer a c:on1utt1ng engineer matnte1ned h1a orr1ce at 
home, traveled to employers' r,1.Ae~s ot' bustnel.'ie gencrully JO to 75 
miles <Hstant, rmtl connwned the ru~nlo l)r1or to arriving home 
normally r.round 10 P.U. 

In HA lnh A. W i lcon ct ux v. United ;3 ta te B of J\mericn 
li 1~ T". 2d f/J!f decided In 1969 Chief Juage Aldrich ngein 
epeak.1ng ror the United StRt<'s Court of Appeel!:i ror the First 
Circuit aet forth the factn sa folloHs: 

11 -rhe: !'nets "ere unt.11sputed.· '.faxpnyer was a 
ste.te policeman. He worked e nine hour sn1tt, 
during ,-,hich he normally nte one mtnl. If at 
mealtime he •,11.10 more thnn ten rntle:s 0m1y from 
his home end from his bnrrflck.s. the required 
pro,.!cdure ,.ns to eo t in any nearby reotal.U'ant 
·,-hlch had an opprovcd reputation, erter reporting 
in the reata urants telephone m.11nber. Tax;nyer 
Hr:13 subject during mca ltime to emergency cell 
twck to duty. Cntlu o,?curr~d t\·ith some £'requ.ency. 
The cost ot' the men lo Bva·y, within o maximum 
11.mit, \rfll'l repH1d texpoyer by the stnte. It 
1e th1e perient which the commiaaioner held to 
be income. ' 



':Co: H!L¢b.ard i\.. D1ef fenboGh Ltr;1tc c.:onti·ollu· Nlti.rch ?l~ ~ 1·)76 
Ho: Requer.t ifol' rultn.~!. to ,1u,:•ino rrJlmbur1;;£1blcl ·tr•i1vol. c>t'pentos 
Pogo 1'1v~ 

'lhc Court com! luded thD t the re l.mhu1"~cr.,ent i or the- coat 
of' rnaul13 wuc s;rooo incor;1e to the tt•;{·-,,r,ycr t~nd 11:u1 not f:K.Cludcd 
under §119 or the I.l~.c. o~. 1951.:J t:h.lch ucctlon o:clu:lcd Crom 
groas 1rn:omc 11 

•••• 'fhe value o.,: nny lllCO.h ••• l'~rntchod 
to h1cn by hie c1nploye1· ~or the i::onvcnlence 01:· the c1:1;;loyer, ·but 
only if.• •• the mc.wls ere ~·t1rn:Lr;!lcd on the bLU31ne:•s nrcmtset .. 
or the e1nployc1•." . 

'/hiH ol'.Ci<!c· hno cone lliac;·d tru.it on tht~ tiu:n!l cf the 
J(:talcf & hilr:on dci::1oiono o~· tho Un.Ltcd ::.:tr:tcG :, 1r-.:u'Lt ccjurc ol' 
1,p'.)C,i i:: ro11 t.Ti'"c l•'irat (;1i'cl1lt l!nd the Unitc,J : .. ·.tot.er .. ~u :i·c.m.ci Court 
dcciuion in Correll rctr.:;'burr.s(;'i't.L'trt by thc·;:.ti:,tc to i t::to or .. ti..:Lt.:.!. 
er cm;;loycc -:::-01.-t.ho co::;t o.;. 1:jcu l.~ iii,~ur.rcd ,.hile on 1: 0:.a;lncf.iz 
trtp n,.c,y i'rcm home l'or thc1 :.,tut~ rr.uot be included t:L ~:~ro:;j income 
in hfa1 /ot1c1·~ l income tM~ l'{;.. turn unlac11 the tr h requlr 1.:;;.. the 
c.:.:r.wlciycc to :;tq1 ove:rnlght Cl' r.. t lct:st lon~ cnou~:;ri to ('cquire rest 
or s lce11. 

It _'ollol:l!. thut the l'L .;_/;j;J:J.l'Lit::ucnt ~'01· thi: ::1c,·1 lu .. 0:..1 ld Cl l:.:o 
have to be 1.ncludcd M3 tti.:r.~iblc: in.;ot.ie for .:_;ti1to o;.' ;:,.:inc tnc:omc 
tux '(}Ul'uoocn ttr. the ;.:tute o~ , r:'l.ni: income tox lL·. ,rc·1.td0s 

11 .hu c:.:ntir<.; t.,·.1xt.bh ~ncu1.1(.; oi' u :.i.·crsi,lcnt 
tndi v ldunl a~· th:..:; Dtu t.( :.;hn 11 be h.~u 
. .'cde.cn l udJustcd /];i;'Lni:; tn1:0~1e HI!! rlc1':Lncd 
in the1 lL~·.o oL tl1t..:: UnLt(:ll :tutua ,,,Uh th(• 
i::i.oci'L L i•'.~ition:,. 1.nd l.c!,:J •i;.ht; ,kdu~ t ton~• 1t11d 

pf~l'SOIH-l cxccwtion:.. '''l:O'J lded in tlllo 
chapter. 11 36 H. ,._,~,.A, '.t',l~!l 

J.,:, · .. 1. hu vc cone luJod that ;...h,: r~ 1rnhU'r'EH~mcnt 1·0:r t!1e ,.:os t 
or the m(tula ia ~ro1Hl lncor,11:1, tile quuut.ion 1·emulna h thtt amount 
o,: r.-,~ i.mburcc:1:'.m1t oub;Jcct; to ·,,l.tht10ldtng. '.'ccognl;,:;.n;.~ the 
t1cluin'i~:tr..itivc cl'ii::'i'icultic-G tnvc•lvei.l to ell concerncll 1•,e must still 
cone ludo 'thi.•t th«! ur.iow1t o, ni:l.i;1bu1·scment 11.1 nub Jee t to \•1 ithholding 
t'or i'e<k~n l :.ntomc tnx puri r.::ies. 

I, !Jn1.ted ;.t£ltcn '.rt•t2.cu:r;;· ~ .. _;uLtton in ,er,_:(: J; nu1.:ry 1, VJ76 
;·,rovidt:r,: 

''.llt:: 11vlue o,· .~tl'i~i :,cc·L: t,l' lodgill@.. ~•11nL:,t1<::d 
to t1n cmp loyce by M.f.i l't., loyi.:J· tu not f.;ubJl··::t 
to l-d. thho ld inc; if th~ 1/1.. l Ui' of the! mea lB Ol' 
lodging la exclud~;blo ~-'l·o1u the groua incOitte c;,~ 
the Cblploy€·e." F(!dera l Incorne ,.·ax hegtJl.ation 
Jl.::f,Ol (c)-l(b){:)); L-'c-dernl ~·i::x hegulat1ons 
1)76 Vol. ;:i Unitcu : .. tr.te:; ,:ode cong1·c,1::iiom, L 
& Adm'1ntst1•r, tl ve Nc·.~s lj • ,1-t\)le 

Digitized from Best Copy Available 



To: Richard A. Diertenbacn, State Controller March 24, 1J76 
He I Request f'or ruling to def int re1mburublc trt' vel e.xpennti:s 
rt1ge 111x 

It must t'ollo"' th~t it' the value of the meu ls !a. not 
exc lucloble from the gross income cf the employc<: 1 t is subject 
to withholding. 'l'his cone lua1on 1a tn accord w tth the !'ollci..tng 
atatemont from e leeding legal ency~lopedi~. 

111ne value o!' meo.ln nnd lodging fu.rn11;hcd to 
en <tmployee, 1! ti:\.xo.ble to the cmi;:, loyt:c • 
16 subJect to wlthhold1n~." 33 Am Jur 2d 
Federe l 'l'axvtlon ;63~, p. 829 

:.::1nct the Gtete ot Moine· 'o incom<:· h>: 11:a,· provtctes that 

"l~ny 11 tern' us t'd in thifi r:nrt shn 11 nr, ve:: the 
oame meaning as when uaed 1n a compnrnble ccntext 
in the lows or the United 3tat1-s relt-ting to 
reuerEil income to.xceti unless e. dir.:·erent meaning 
is cleurly requirod.' 36 M.r,.~;.A. ~5102 sub-§ll 

\';e mu.at conclude that the amount or the reimbursement for 
the mcela 1s also subJect to w1.thhold1ng for ~·tt•te of La1ne 
income tux pur1:-oses. 

Jerome L,7i.otus 
Asalstant Attorney General 



A PPENDI >; 'l'O 
OPINION fili HEIMBUnSABU.: 'l'nAVF:L EXPJ::NSES 

titAtutory ret'ercnce-

3 M.R.fi.A. §163 sub-§15 

:;t11te c-r tk 10 le 
nnd Employeefi 

T..es1elat1ve i;•1nan1.:e Ot'1'1cer 

"• •• He 8ht1ll receive n irnlr-iry ••• tmtl neceunry 
t:rnvr.l cxpcrnsea. 11 

Conunl.s.t!lon o:=- /1gr1culture 

"He itmll receive !rt~• 1·.(·tt.1~1 experieE·D t'.P ::-.;:,y b<• necct1sary 
in the pc:ri'orrDnncc ci:.· i1i1:i dutH:i.c." 

.:::.uperintendent of J.kl.nk & &rn\dn 

"S'he sur,e1·intendcnt ••• sh0ll :r-ecei ve n l.l ic:tual 
trovel ~xpenoea tncurrn<l in the peri'orm~nce of 
of ficie l clutiC<r&." 

Fr.,ploytcs of the nur£'au 
or ilV.nk o.ml 3enkinG; 

"• •• t!ll emr::loyeef'; ••• stwll rec~ive their llctuel 
expenaes incurred in th~ rer1'ormence or their ofl."1c1.nl 
dut1.ea." 

l? H, R .S .A. 35?1 

Forest employees & v~r1oue 
other employees of the Bureau 
of Forc£1ty 

11The·y n111y be sllO'll'E'·tl .'1-':.'t\l!c',l nc:cesssry t1~~vel ex·;,enElea 
or travel." 

Agcnt8 and rcpr~eentatives 
of the !.\~ixter ~1tnte Park 
Authority 

". • • They • • • rnAy tie ri 11.o.wed s.ctuo l necessc.ry 
cxr,enseo of tn ve l." 

1~ M.f.G.A. ~1151 
C0t::mi~is!.oraC'r of Inland 
?iahcrlee & 1ame 

"The coinmissloner i,holl receive r,11 ne~e~eery 
t1~veling expensec," 

"• •• travel1ng o::renocB. 

r;tete Director of Driver 
Education and other .Driver 
Edurotlon Personnel 

" • • • 



22 M.R.S.A. §1352 
Advisory Committee en 
Alcoholiam • Drug Addiction 

"• •• committee members, • • • shall be entitled 
to rocelv" actuol 1.,nd n<l'ccssory tra.ve l ond r-ubs11tence 
c:.xpcrnaes \.'hile so ta!l'V lnG: cniay froo. their ,; luce o.t' 
re11dencc •••• " 

lhe Maine .tieol lotnte 
Co1.1mlsston 

11 :;.c;;;h 1:iembcr of the ::01ot1ii:uiion !ihtill .rel.!civt' ••• 
t1ctual and neces~.r1ry t!.xpenseo incurred 1n tht' per.ro1•mance 
or duties pertaining to hia or11cc," 

l~ubl1c Utillty Commissioners 
ond co,.ir:.l.tH,ion employees 

"• •• '.fhe coaunlou1onera and nll cmploycco ohall rece?ive 
actual exr1ensea 11hcn trnvcling on of.:."1.:!1.nl buaineaa," 

36 !li.h.3.A, §l186 sub-53 on amended ioord or A11e111ment Revlc•,. 

11 !3onrd members nerving on an n'b1tem,:nt np;;onl ahall be 
entitled to ••• nuceaaary ext:ien13es ,,hilo tn actual 
··arr.ormo.nce ct their thitiea. '' 

~tate lax Ao3ea~or nnd 
his employec.ui 

"'n1e rcuuonoble und neceoac1ry traveling expenses ot the 
tituto Tax Aaaeauor und of hla employees ·,,hilc actuall1 
employed in the per ~·orm~mcc ol' tnctr d\.lt1os, • • , , 
shn 11 be po id • , • • 11 



• . Se{.:ret~ry of State 

ORDERED, 

l5:~:· 16 

JAN 1 6 1975 
In Council, ______ _ 

Department,_ F:l.nancc and Administration 
Bureau of Account~1 and Control 

That the attached "Regulations Regardine Offi.cinl Headquarters, 
Expense t.ccountR, etc. 11 promulgated by the Commissi.oncr of 
Finance ancl Administration are hereby approved, and that 
the State Controller is m1thorize<l and inRtructed to en
force same. · 

STATEMENT OF FACT 

'i'hi.s order repeals and replaces Council Order No. 2 dated 
. January 17, 1973, r.clati.ne to "Regulations Recarcling Official 
Headquarters, Expense Accounts, Etc. 11 

(-.<<·z~ 't~ (, (..,~{<~-~?;r/ /lf!J 
l-1arie ll. Mitchell 
State Controller 

Read and passccl by the Council, and by the Governor approved. 

2j/1&J?d,,._ .2'.',d~_Secretary ~f State. 



4 '•· 
, "REGlfLATIONS REGARDING OFFICIAL IIEAOQUARTERS, EXPENSE ACCOUNTS, ETC. 11 

It shal 1 l.,c the DUl'Y of each DEPARTMENT IIEAD, DIVISION CHIEF, or other person 
approvJng expense nccourits, to assure themselves that the principles herein 
set forth are be:lng carried out, both in letter and spirit; and that in all 

-- ways only such expt.:nse reimbursements are approved by them as ARE FAIR AND JUST 
TO TIIE STATE, and equitable in connection with the e~ployce concerned and others. 

1. An "Offi.c:lal Headquarters" will be clcflnitely and individually assigned to 
each employee of t:lie State by the dcpnrtrnent head concerned. "Official Head
quarters" assignments will be established as follows: 

(a) In the case of an employee whose duties REQUIRE HIS PRESENCE 
IN AUGUSTA AT LEAST TI-JO DAYS EACH WEEK, or where no other polnt 
is indicated as proper, AUGUSTA SHALL BE 'l'ERMED AS HIS OFFICIAL 
HEADQUARTERS. 

(b) In the case of an employee who is IN THE FIELD virtm1lly all 
the time and gets to AUGUSTA ONLY ON RARE OCCASIONS, the official 
headquarters MAY be the place o[ the personal residence, but only 
if such will prove ADVANTAGEOUS TO THE STATE and without prejudice 
to the employee. 

(c) In the case of an employee whose official duties require his 
presence at SOME POINT IN ~!AINI~, OTHER THAN AUGUSTA, such a material 
portion of his time that it can logically be termed the headquarters 
of hJ.s work for the State, THAT point shall be named as his official 
headquarters. 

~2. No ·off id.al, conm1issi.oner or other employee of the State will be reimbursed 
for any travel expense between IIIS OFFICIAL HEADQUARTERS or HIS POINT OF WORK 
FOR THE ST,\TE and 111S ·PERSONAL RESIDENCE, except as covc:nd by l1 below. 

3. Only ACTUAL and NECESSARY expenses essent:l.al to the ordinary comforts of 
a travel1er in performance of officlal duti.cs will be rcimhurs<:!d. NO official, 
commissi.onC!i: or other employee o[ the State of Maine shall be reimbursed for 
any meals or lodgings AT HIS OFFICIAL HEADQUARTERS OR RESIDENCE or at points 
WITIIIN A REASONATrLE DISTANCE TlmtlEFHOM.'/ When additional expense i.s incurred by 
reason of an employee residing in a city or town other than his official head
quarters or additional expense is otherwise caused by an ENPLOYEE'S CHOICE of 
residence such expense IS NOT RIUNIIURSABLE. Exception in 4 below. 

I . 
I 

• 4. Exceptions to 2 and 3 wil 1 be made 01\1,Y when (n) a STATLITORY PROVISION 
EXPRESSLY PROVIDES DIFFERENTLY or (b) when, as in certain State institutions, 
employees are deflnitely hired with a condition that house, room or mer1ls be 
furnished them as a part of thcit: pny, or (c) UNLESS, IN THE OPINION OF THE 
STATE CONTROLLER, such charges are justlf:led by bcin[~ cheaper to the State 
or necessary because of UNUSUAL circumstances. 

(Expenditures for meals or lodging at official headquarters or resid~nce 
are NOT reimbursable as indicated above, but it is permissab1e to include a 
charge for a meal that is related to an official meeting authorized by the 
dcnart111ent head if there is a formal progrnm to be follQ\vecl.) 



.•'s: r , Every expense nccount shall show the official he.iclqu11rtcrs (established as 
prodded J.n 1 above) nnd in additlon, the town or c.:l.ty in whi.ch meals charged 
_to the State· were obtni.ned. (The employee must in<llcnte on the travel voucher 
the_ NllMHER of mca ls claimed, if more than one and the number of people.) 

' 
6. Reimbursement for use of Pl-:RSON.<\LLY OWN8D passenger. automobiles shall. be 
for 111llcs ACTUALLY AND NECESSARILY travelled on official busI.ness; all charges 
for !.11tcli trnvnl shall ~how the point: where such trnvel STARTim AND ENDED and 
the nt1t11ber of miles trnvellcd, Travel shall be by the most prncti.cal route 
possI.ble and any person travelling by an indi.rect route shall assume any extra 
expense incurred thereby. 

(FurLlier explanalion is in order regarding reimbursement for mileage BE
TWEEN RESIIJENCE and OFFICIAL HEADQll/\RTERS or POINT OF WORK. It is IMPROPER, 
ILLEGAL and DISHONEST to claim mileage not _actually performed. The re fore, 
travel reJ.mbursement shall be from officJ.al headquarters or residence to place 
of work, whi.chever :i.s less. For example, if an employee lives in Gardiner with 
Augusta a~ headquarters and leaves from home to go to Portland without coming 
to Augusta, the proper charge is fr.om Gardiner to Portland ancl on ~he return 
trip if travel terminates at Gardiner, only mileage from Portland to Gardiner 
is proper.) 

7. When it: is required that several persons from any agency trnve 1 · to the 
same poi.nt, reimbursement for c.hc use of personal owned automobiles will be 
restricted i-;o as to obtain the mDximurn benefi.t to the State. When four or less 
State employees arc i.nvolved, reirnbur.se111ent will be fot· one car; more than four, 
reJ.rnbursernent to be made based on the sanF.! ration. If a State-owned car is 
assigned to the agency, a justificat:l.on as to why this c.:ir is not being utilized 
should be attached to the request for trne of personal- car for out-of:-state 
travel. This request should also stntc the number and names of the passengers 

1that wi.11 be in the car for which authorization is being requested. 

(Ref.mbursement for out-of-st.:ite travel will not be allowed to several mem
bers of: an agency with each taking their own car. AI.r fore i.n lieu of travel 
expense wJ 11 not be allowed when several employees from the snme agency travel 
by car unless Jt is c!.eapcr for the State to do so. IT IS INTENDED THAT THE 
STATE -~'110ULD NOT PAY FOR TIIE COST OF EMPLOYEES' WIVES OR FAMILY, in whole or in 
part, who attend meetings, conventions, etc.) 

8. PRIOR GOVERNOR AND COUNCIL APPROVAL must be obtained if MORE THAN ONE 
individunl from t.he S.'.\me depnrtment, division, bureou, board, commission or 
agency is planning to attend the same meeting, convention or conference when 

I 
/ said meeting place is located more than 700 miles from Augusta. 

(This regulation relates spccf.fically to "meetings; conventions, confer
_enccs, ed11cnt:1.onal programs" and i.s not intended to include law enforcement 
duties, audits, marketing or other necessary trips.) 

9. PRIOR COVERNOR AND COUtlCIL APPROVAL must be obtained for trnvel to Hawaii, 
Alaslrn nnc.I other areas outside the continental limits of the United States with 
the exception of neighboring cities of the Canadian Provinces within a radius 
of ioo 111iles of Augusta. 

. -2-
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• All· proposed Council 01:dcrs regnrd:l.ng tt'avcl shall include :!.n the "Ordered 
Sec•ti.011 11 the notati.on: Cost not to exceed $ __________ , including 
transportation. 

11. Rc:l.mburscment for use of PRIVATE automobiles for OUT-OF-STATE travel, 
except to New llmnpsh:l.rc nncl Vermont, tlUST BE APPROVED IN ADVANCE by the State 
Control lcr nnd will not lJe allowed unless (a) such trnvel is to the State's 
advantage, (b) or there arc special circunrst,mccs in which case Public Utility 
rates MAY he allowed in lieu of other travel expenses, 

It is U1e pol:l.cy, therefore, if only one person ls travelling to Boston or 
Lcyoncl nnd wants to take his personal car, actual expense will be ,lllowcd only 
if less than air fare. Air fare in lieu of travel expense will include the ,prlc~ 
of airplDne fare only nntl will not include meals or lodr,ing enr.oute, taxi or 
limousine, tolls parking, etc, h'hen more tlwn one person travels out-of-state 
in the same car, mileage ·and actunl expense will be allowed if less than totnl 
cost of airplr-me fare· as computed helow. (Air fare from Augusta to Boston is 
cqmputecl at the lowcs t fare quoted by the Airlines. Air fare in lieu of travel 
expen&e for travel beyond Boston will be computed at jet clay coach fare,) 

12. All officials or employees of the State of Maine, when travelling by air 
beyond Boston, shall request other than first class accommodations, Travel by 
common carder should be at '.l'IIE MOST ECONOMICAL AND PRACTICAL RATE: Advantage 
should be taken of excursion fores, businessman flights, etc. Air travel ord.-;ri:; 
should be obtained through the Bureau of Accounts and Control whenever possible, 
Any charges for. FillST CLASS air transportations beyond Boston WILL NOT BE 
ALLOWED e;,,:cept in most unusual circumstai'i.ces. 

13. The use of STATE-OWNED VEHICLES for NON-OFFICIAL TRAVEL or for personal pur7 
poses :HLL NOT be allowed. Transportation to personal residence shall be deemed 
to be official travel, if made for the purpose of storing a State-owned vehcile. 

14. NO STATE-OWNED VF.!!ICLE will be assigned or its present assignment continued 
to any offic1.al o·r employee of the State violating the provision of 13 above or 
to one whose nocr,ssary duties for the State fail to require a MATERIAL amount 
of travel on State business, entirely apart nnd aside from transportation between 
the official headquarters and personal residence of the employee. 

15. No official or employee of the State of Maine will be reimbursed for use of 
RENTAL CARS unless use of such car rcmtnl is specifically in the BEST INTEREST 
OF THE STATE, 

16. No ofHcial or employee of the State of M.1ine may recover expenses for pull
man car service in excess of roomette rate. REIMBURSEMENT FOR OVERNIGHT BAGS, 
BRIEF CASES, DESK SETS, DRUGS AND OTHER ITEMS OF PERSONAL NATURE SHALL NOT BE 
MADE. 

(Other items of a PERSONAL NATURE that are NOT allowed include lau;-1dry, 
cleaning, pressing and valet r.~rvi<,c. · Reimbursement for gifts such as flowers 

-3-



or ~amly, etc., in lieu of lodging costs tire a loo prohibited. Invoi.ccs for 
·, flO\~ers sent to the sick or to funcn1ls and also the purchase anti mailing of 

ChrJ.st:mas ('£11:(.lt; arc consi.dcr.cd Hems of a. personal natttre not to be paid for 
by the State). 

17. Rei.mhur!;cmcnt for hotel roo111 clrnr13os incurred in t:rnvcl will Le lim:1.tcd to 
. an wnount not to exceed $30.00 per day WIIERI~ NECESSARY. These dnily nmounts 

nre m.'.lxintLtms and are not to be considered ns per-clJcrn «mounts. 

18. 8upporting rnce:l.pt:s slrnll be attached to all expense nccounts for pull111nn 
cnr fares, ni rplnnc fares, boat: fnres, tolls, m1to slc11:agc ;ind pnrking (except 
parld.ng meters), hotel and lodr,ing (when nccommocl.:1ti ons arc on American pl.:111 
and the dnily charge exceeds $l10.00 per person, the receipts must indicate the 
amount.npplicablc for room charRC only.) 

(No rciml.rnrscmcnt wi 11 be nwdc for :I.terns referred to above unless a receipt 
is attached t("I the expense voucher. Exceptions t:o this policy will be tolls 
costing 25 cents or less.) 

19. Reimbursement for lodging where one State Offi.cial 01: employc,c tr~vels on 
official State business shall not exceed the single room rate and subject also 
to limitations of item 17 above. 

(Thi.s regulati.on is to clarify the situation (or those who take members of 
their family to meetings or conventions. If I for example I the double occupancy 
rt1te is $30.00 and the single r..itc for tlrnt room is $15.00, reimbursement will 
be allowed for the amount of $15.00, if the single room rate is i.ndicnted on 
the receipted bill,. otherwise 3/t, of the double occupancy rate may Le allowed,) 

20. Rntcs nllowed for use of trailers c1s substitute for other lodging and meals 
- shall be ,$ 7. 00 per clay - not to exceed $35. 00 per week. 

21. Whenever 1.t shall be ncccsnary to effect TIIE TRANSFER OF AN EMPLOYEE of the 
stat6, including promotion, from one official station to another by direction 
of the department head, said c111ployec shall be reimbursed fot· his reasonable 
and necessary .movlng expense actually incurred. NO SUCH EXPENSE SIIALL BE 
ALLOWED UNrnSS the transfot• i.s made FOR TIIE CON\IENENCE OF THE S'fATE and in no 
event where it is effcc ted for the convenience or at the rcques t of the employee. 

22. When r.cimbursC!ment for tr.wcl expense is provided by some other agency or 
industry, either in whole or in part, duplicate reimbursement shall not be made 
by the State of Maine, 

I (It is obvious that ir: is dishonest to charge the State for expenses that 
• arc reimbun;ed from other sources.) 

23. Employees may be reimbursed for nccessnry authorized trnvel expenses; 
within U.mit.:itf.ons permitted by l.:iw, rcgulntions as given above, :md avail
ability of funds; however no expense of a personal nature or for members of 
the employee's family should l>e a part of any expense voucher submitted for 
reimbursement. 



.- ~ 

·. 24. 'rt is i.ntcncled tlwt: these "REGULATIONS REGARDING OFFIGIAL HEADQUARTERS, 
EXPENSE ACCOUNTS, ETC, 11 apply not only to State Officials nnd employees but 
shnll nlso include members of boards, couunissions, etc. It is also intended 

- they apply to ALL FUNDS. 

25. The Govemor and Council shall have the finnl decision in any dispute 
or question concerning travel ot state expense. 

-5-



$1 AH. Of MAINE 

,1uREAU OF 111:couirn, i:. co:mioi: 

Dear Hr. Cranshaw: 

68 Scw~,11 St., /lut:ustc1, Maine 04330 

H. L. Crnn~;haw~ Controller 
State Dcpa~twnnt of Finance and 

Administration 
Stntv l!ouoo 
AUf;usta, Haino 0h330 

The. following quotation frorn Revenue Ruling 70-85', publichcd February 16, 
1970 in Internal Hovonue Bulletin 70-7, is .furn:i.shed for your inforr..ation 
and guidanco: 

11 Cash .tllowances or reimbursements to Stato Police '1-:ho arc not 
1 tr~vcling away from home', and hence aro not consitlc~cd by tho 
Internal Rovcr.ue Sci·vice to be in a tr,1•1cJ. status • .ro.~ r:cals 
a.ro co:,;ponsation for services and inci{i~i"iblo :i.n Gl~OSS inco:r.o 
u11dcr section 6J. of the Intern;:;.l Revenue Code. Sec Ralnh A, 
Wilson v. United Stateo, l~l2 F. 2d 69)4(1969), Ct,D. 19}0 in 
wbich tho United States Court of Appoalc .fo1• tho Firct Circuit 
held that :reimburccrnents to a stnt.o policcmcJn fo1· tho coGt of 
meals 1-:hilo on c!.uty wore incluclible in g:roos i.ncome. Taxpayer 
did not seek certiorari in that ca.so. 

11 Consistent with that holcUrJG, it is hold that an~ount.s paid to 
r.:orn".:>e::-s of the St:.:.t,0 Pol'ico as reil;,bur,:;em~::nt or allowance for 
tho cont o! meals while on cbily patrol or on c,thor roeular duty 
ass5.g1~:t;nts o.nd ,;hilo r.ot in a trny.£:l.J2..k'1till!_are subject to 
with.holding of inoo11:e tro:: m,dor section Jl.02 of the Code". 

We arc onclos:i..l'-3 an extra copy of Internal Rcvonuc Bulletin 70-7. Tho 
Rt.vcnuo Ruli:ni:; is on paeo 21 and the Wilson decision boeins on pc::ge 7. 

l~nclocui·<.i 

Sincoroly yours> 

b_ 1 .. t~ ~ .. \ Q. f ;1' ~... ~- ~ V'v,~::~ .. \.J'$l._!;l.~~. ~ ... ~._. ,?-. .. ~.._ 

~ 

\:Hl:TNb"'Y L. HHF.F.L~ 
Dh:tl'ir.t D:irocto1· 



the AAFgs stands i11 the same position 
in rdation. to the Dcparl111cnl of J)r,. 
fomc ns the United Stntcs P<Jst l~x-

' clrnngcs stoml in relation to the War 
Dcpa1·t111c11\. Therefore, a pcmic>n S)'S· 

tem cstablislu:cl by the AAFES is es
tablished hy the U11i1t:d States. 

Accor<li11gly, it is held that tlic nn• 
nuity tl1r. taxpayer rccl'ivc·d pmsuant 
to the retirement plan for civ[li~n cm• 
ployccs of the AAFES is _an amount l'C• 

ccivccl unclcr a publir. retirement sys• 
tem for purposes of section 37(c) (2) 
of the Code. 

Section 61.-Gross Income 
26 Cf/R 1.61 -1: GroJJ i11co111e. 

Rcimhurscmcnts to st.lie policemen for 
cost or mcab incurred more than ten miles 
away from hmnr.. Sec ~t. l), 1 !130, Lei ow. 

26 CFn 1.61-2: Co111pr.11sntion for serv
ice1, ir1d11dini f ttJ, um1111iuioru, n11d similnr 
ittlllJ, 

A tenant farmer is not required 
to Include any amount in income as 
a result of his occupancy of a dwell
ing furnished by the land owner 
under \he usual tcmmt farmer 
arranBomcnt. 

Rev. Rul. 70-72 

Trnnnt fnnnl'a' tnxpayt·rs w·,wrally 
1•1111·1· inlo nrranw·11w111~ with 1lw 
U\\'lll!ls u( (,11111 l.1111I 1111\lr.r whi\'11 1•,11·h 

tenant former is cntitlcci to occupy a 
dwelling situl\tc<l on the propeny being 
fanned, These arrangements more 
nearly resemble contracts between in
dependent parties than between em
ployers and employees. 

llclrl, in the us11al tenant Canner ar
mn~crncnt referred to nbove no 
mno1111l iH indud.,hlc in the lr.11:ml 
f;tr,111:r'11 i;1·,1s~ inco111c ,,s n result c,{ hi~ 
occup:mcy of the clwd_lin1{, 

Section 119.-Mcals and Lodaine 
Furnished for the Convenience of 
the Employer 
2<i C/.'U 1.f /9-1: Mm/, nntl lorl,:inJI 
f11rniJl1td fnr tl1t tonr,r.11itr1tt of 
the t111Jdo}'tr, 
(Al.11> Sutiorr 61; l.61-·/,) 

Reimbursements to state police
men while on rceular duty for costs 
of meals incurred more than ten 
miles away from homo ·aro includ
ible in Bross incornc. 

Ct. D. 1930 

UNITJ-:D STA1'1\S COURT 01' APl'P.ALS 

FOR TJm FmsT Cmcrn-r 

No. 7282 

RalJ1/, A. Jl'ilso11 and Jom111e B. 
Wilson, /tis wife, 

v. 
United Stntrs of America 

[412 F. 2d 69·}] 

.Appeal from the United Stotts DiJtriet 
Court for the District t>f New 1/ampJhire 

Before ALDRICH, Chief Judf!.c, 1'.lc
ENTlm nnd Con·1N, Circuit Judges. 

Fred IV. flntf, Jr., with whom C. 
Rimcll S/ritlal•er and Cuopr.r, llall & 
Walker were on brief, for appellants. 

Edward I.cc RogcrJ, Attorney, Dc
j>arttncnt of Justice, with whom Jol,11-
111',i Id. ll'nltcu, Assistilllt Attornc)' 
C:rnrrnl, /,rr' A. J11rA1n11 1111<1 Kml 
Sd11111'1°,llrl'1 Att111'111·r~, ))q1,11·1111t'lll cif 
Jmtice1 nnd l.0111's M. )n11rtlr, United 
States Attorney, were on bticf, for 
appcllcc. 

[June 24, 1969.) 

ALDntcu, Chief Ju~ge. This cnsc, 
hl\'olving income tnx consequences of 
reimbursement for the cost of a meal 
nway from liomc1 in a hroild ~cn~r. take~ 
111> whr.n: we ldl c,rr in (,'011111d.uio11rr 
v. Dagle,,, 1 Cir., 1967, 3 71 _1-', 2d 204, 

0 



er.rt, dc11frd 309 U.S. 1016.1 In !lat:lc11 

we hclcl that the Co1llmissim11ir cor
rectly dclcrmi11cd that the cost of a 
meal during a sinulc businl'ss day's 
travel away from home was a pcr.,onal 
l'Xpcnsc and not a business deduction 
under 1951- I.R.G. § IG?.(a) (2). In the 
case at bar the taxpa)·cr was reim
bursed by his crnployrr for the cost of 
such meals, and the Commissioner in
cluded the J):\}'lllent in his gross in
come. Taxpnyer ~ pnid the ta>: and 
sued in the district C'l'.lrt for its recov
ery. The comt dcniccl relief, D.N.ll., 
J 960, 292 }~.Supp. 200, and taxpnycr 
npprals .. 

The facts were 1111clisputcd. Tax
nayel". was a slate policeman. He 
·worked a uinc hour shift, during which 
he normally ate one meal. If at mt>al
time lie was u1orc than ten miles from 
his l10inc and from his barracks, the 
required procedure was to cat in imy 
ne:uby restaurant which had nn np
provecl reputntion, after n·porting in 
the restaurant's telephone number. 
Taxpayer was suLjcct cl11ri,1g nw:il
timc to emcrgcnc}' call back to duty. 
Calls occurred with wmc frequency. 
The co;t of these meals :1w;iy, within a 

·maximum limit, was repaid taxpa}'cr 
by the slate. It is this payment which 
the: C,munissicmcr held lo be income. 

We start with the pmposition thnt 
all remuneration received for services 
is gross income unless it falls within 

.a spt-cilic exclusion. The statute upon 
which taxpayc1· rclit>s, ] 954 I.R.C:. 
§ 119, cxclu<lcs " * .., * the value of 
any meals * * * furnished lo him by 
his emplO)'Cr for the convenience of 
t?1:: employer, but on!)' i£ * * * the 

• Tl1r mnflict in the cirruit, crtall'll by 
nor 1lrrhion in Jing/,?'\·,~• r,·1111\'l'tl in f,wur 
11( tlir r.11111miHi1111rr a ''alrrp 111· 1·rH" ml,•, 
np11r11l'ril i11 l1,rtlr,•, liy l l11i1,,/ S111/r, , .• 
t:,,,u/1, I 9Ci7, :1u9 ll.S. :.Wf1 [Cl, l>. !VI 7, 
C.ll.,1%11-1, G1J. 

• We apcak of l:!~pa)'r1, in the ,,111,ul:11·, 
the wife being n p,\rly or•I)' by virtue of a 
jc,int rctum. 

meals nrc furnished on the bmine~s 
premises of the cmplo)·er." a 
T:1>:payrr would h;wc this read, 
" * * * the co,1 of any meals repaid 
by his cmplo)'er if for the convenience 
of the employer the: menls arc eaten 
near the taxpar(!r's place. of work." 
Each c,; thc:,c: tr.inspositions, individu
ally, enlarges the scope of the exclu
sion, and cumulatively thry enlarge 
it entirely beyond its intrndccl mean
ing. Rather, we agree with 1hr. Com
missioner tha, the ~latutc meam, and 
tluireforr. is lirnitrcl 10, meals served 
in kind on the cmplo)'er's business 
premises. We find this interpretation 
supponod b}' the language, the in
tendmcnt, and the relevant legislative 
history.· 

First, the language, "the va/11c * * * 
of any meals * * * (11rnishcd to him 
by his employer -r• *' * but only if 
fumished on the business /1rcmius of 
the employer." Quite apart from the 
fart thnt rcimhur~cmrnt of what is a 
personal and not a business expense 
would prcsumptivrly be income, ex
clusions and dccluc1ions from gro!-5 in
come, being ~,cts of grace, arr. to be 
narrowlr co11st111rd. Commi.1sioncr v. 
Jacobso11 1 19·19, 33G U.S. 28, 49 [Ct. 
D. 1712, C.n. l9-f9-1, 40}; Jrrtmtnte 
Transit Lines\'. Commis.1io11cr, l~H3, 
319 U.S. 590,593 (Ct. 1585, C.ll. 19-1-3, 
lOli;]; Ur:itr.cl States v. Sic-.uorl, EHO, 

• "Thl'rc shall be excluded from gross 
income of an employee the ,·.•.luc of an)' 
mr,1b or loclgi11g fu111iihrd 10 him by his 
l'mploye; for 1h'e con,·cnicncc of the cm• 
Jlloy~r, hut only if-

( I) in the C.t~C of meals, lhc mcah 
arc furnished on the business premises ol 
the rmplc,ycr, or 

(2) in lhc case of lodgins, the cm• 
ployrc is rt'quircd l('I aecrpl such lodi:;ing 
c,n 1hr h:Hinr!! prcmisrs of hi1 rmplO)"rr ns 
n nn11li1i1,11 of his rmplnpnrut, 
ln 1h•lc'n11i11ini; whrrhrl' 111rah or l,11li~ilifl 
lll'f l11rni1hr,l fnr 1hr l'llll\'l'llil'lll'r ,,r 1hr 
r111pln1·rr, th,• pn,d,i,,m of 1111 r111pl,,;•111rnt 
u•nlr,1ct or c•f ;1 Stale st;1t11tc li:1.i11;.: lrrms 
c,( r11111IO)'J11tnl shall not 1.>c dNc1min:1ti,·c 
of whether the r.1cah or lodging arc in• 
tc1_11lr.d 1u com1x:11~1ion." 



311 U.S. 60, 70-71 [Ct. D. 1166, C.B. 
194 0-2) 19!)). 

Tile term "business pl'emiscs" is one 
of grcnt specificity. As Juclgc Raum 
said in Gordon S. Dole, 1065, 43 T.C. 
697, 707 [Acquiescence, C.B. 1966-2, 
4] nD'rl, Dole v. Commi.rJio11er, l Cir., 
1965, 351 F. 2d 308, "The statute docs 
not say 'at some convc,.icnt or rea
sonably ncccssiblc place.' It s:1ys 'on 
the business premises n( the employ
er.' " The slate conducted no business 
in the public resl;iurnnt. Nor w;,s tax
payer performing, or going to per
form, any b11sinei;s there. Even if we 
were to accept 1.he broad definition of 
Commis.1io11er v. Anderson, 6 Cir., 
1966, 371. F. 2d 59, 67, cert' dc11icd 
387 U.S. 906 (an over-lil.icrality oc
casioned, we believe, by deference to 
the pre-Correll meal cases cited infra) 
the restaurant was not "a place where 
the cmplo)'cc performs a significant 

. porlion of his clutir~." Rallwr, tnx
)l:t)'•'I' wa~ 1l11·r,! lic<·:111~c lu! wn~ off 
d11l)', 

We sec 110 cliffcrcncc in substance 
between taxpayer and any travelling 
man whose assigned "tcr:itory" is a 
large geoaraphical area. Taxpayer's 
mctaph}'sical concept that his cmplo)•Cr 
is the state, 1rnd the state "owns" all 
that is within it! borders, docs not atl
vn11t:c !,is 1:as1·. Ev('Jl outri1:ht owner• 
~hip of 11111111·r1y ilor·~ w,'t 111i1k1: it 
"hu.\i1w~s pn•1nbcs," {."0111111iw'r111r.r , •• 

Dole, su/,ra, We arc again rcmindccl 
of Judge Raurn's remarks. 

"The furnishing of tax-free food and 
lodging to corporate officers or other 
cmplO)'rrs was suscrptiblc of abuse, 
and the tests applied lo <lctermine 
the I.ix-free character of the food or 
lodgirig- \\ere unsati~factory; accord
ing!)', section I 19 wM enacted in the 
I 954 Code to spdl :JUt with particu
larity the restrictive couditions un
der whkh such exceptional lM: 
trcatmcnl would be pcrmill\'.d, * * * 
These words mca:. what they s:-iy and 

87l-030 0-70-2 

should not be given any strained or 
eccentric interpretation so :1s lo 
frustrate wlial the Legislature obvi
ous))' lrie<l to achieve." Gordo11 S. 
Dofc, 'rn/1ra at 707-0H. 
Whilp the lnmness premises rcq11irc

mc11t 'is'sunident lo dispose of the case, 
because of its gcncrnl importance we 
deal with the C.:ommissioncr's claim 
that the statute requires meals to be 
f11111ishcd in kincl.4 We consider this 
entirely concct. "(M)cnls * * " fur-

1 nishcd lo him by his cn:iplorcr" is a far 
more rcstricti\'e concept than mt•als 
purdrnsccl by him from a third party, 
the cost of which is ultimately repaid 
by the emplc1re1·. What the ·statute 
speaks of as fumished is the meals, not 
the cost; furnishing means supplying, 
or scn•ing, not paring. Indeed, ''cost" 
is not even referred lo, but "value," a 
word more consistent with appraisal 
than monrlarr p;i)•menl.~ And, ;1gain, 
furnishing mrals 011 premises is 1101 thr. 
~1•1•111i11,: 1•q11iv;1lt•111 or a ft11a1wial 
lra11sactiun. 

'fuming to the intcnclmcnt of tlic 
statute, when one looks to its purj,osc 
there arc special rrrisons for not taking 
the "value" of meals furnished in kind 
that <lo not apply to the receipt c,f 
ca~h payments. Not only is the mc
chrinical difficulty of cletc1rnining the 
monetary value or a meal large in com• 
pari~1111 with tl11: tax 1cvcn111~ i11volv,:d, 
hut fro111 tin: ~1:111clpoi11l o( the CIII• 

plo)'eC the cmplo}'cr's compulsory con
trol of the "place, duration, value and 
content of the meal," lificlracl A. 

'Rt•flulati,ms § I.I 19-1 (c} (2). 
~ While the tr.rm 0 \'aluc" may, ns ta,c

parrr conlrn1b, hr: hrnJtl cnoui:h to include 
a rd111burm11r.11t in ra\h, iu preliminary 
1•1caning in lhi• c-nnlt•x! must br, 11s ~lated 
in Wcuslcr's Third l\cw lntcrnatior..,1 Dk.
tio:1ary, "1hc monetary worth of ,omc1hin:,;: 
the markctabl~ prict> 11s11all)' in terms of a 
mtlli11m of c>.ch:1.111;c." l·~lscwhl'rc, when 
Co111iress wish~tl tu include both money and 
1umcrhi11g otln•r 1lian money, it med dual 
tcrmino:oRy, Su J!l5·l I.R.C. §§ 107 ;ind 
I I?. 



To11glicr, Jr., 19G9, 51 T.C. No. 73, 
may subs1anti:\lly reduce his freedom 
and enjoyment; :'Ind hence ils V:\l11e to 
him.0 These practical dirfc:rcnces well 
w:>.rrant a difference in tax trc;,.tmcnt. 
We sho,ilcl not, absent' some strong 
reason, seek a construction that re-
moves them. · 

· Section 152.-Dcpcndent Defined 

A written child dependency 
agreement between divorced 
parents executed after the taxable 
year in which child support pay
ments were made by the noncus
todial parent but within the statu
tory period for filing a claim for 
refund mcels the requirement of 
section 152(e)(2)(A)(i) of the 
Code. 

Rev. Rul. 70-73 

Finally, should any doubts exist as 
to the "in kind" requirement from the 
statutory language and its purpose, we 
find them clarified by the legislative 

1 

history. Hoth the House ancl Senate 
Committee Reports state that ~e.ction A divorce decree W:lS silent as to 
119 "applies only to meals or Joclging wh~ther the husband or wife wa., en• 
furnished in kind." I-LR.Rep. No. 1337, titled to claim the dependency excmp
B3d Cong., 2d Scss. (3 U.S.C. Cong. tion for their minor child. During all 
& Adm. News (1954) at 1017); S. · of 1967 the child was in the wife's cus
Rep. No. l622, 83d Cong., 2d Se.ss. (3 . today and the husband fumishccl more 
U.S.C. Cong. & Adm. News (195·1) at than $600 but less than 1,200 towards 
4825). Thus we have a cnsc where the child's suppc.,rt. In June of 1968 
history, sense and language all cciinci<lc. a wr}tten agrce'.ncnt b_etwccn the h_us-

We arc awnre of the fact that a num- bana anti the wife cerllfied that ~unng· 
i.>er of courts have reached a different 1967 the husband had contributed 

more than one-half of their child's snp-conclusion. Sec Utiitcd States v. Bar
rett, 5 Cir., 1963, 321 F. 2d 91 l; 
United States v. Morcla11, 8 Cir., 1966, 
356 F. 2d 199; United Srates v. Kee
ton, 10 Cir., 19li,7, 3fl3 F. 2d 429. Sec 
also Snimdr.rs v. Commfasioncr, 3 Cir., 
1954, 215 F. 2d 758. With due respect, 
\ve do'not find them persuasive. It may 
hr. noted, also, that all were <lccidr.d 
hr.fore V11itr.rl Stnlr.s v. Corrrll, .rn/1rn, 
n, I, nl a 1i11u wlwn 1hr. prnvnli•nt virw 
WI\~ llial ,, l.mliu-~~ 1111•111 ll\\',1}' fr11111 

lw1111~ wa, lo lir. 1li[1'1•1·1•111l)' 1rra11•d. W1~ 

rc•r,anl th«: pn•scnl cnsr. as even dcarc1· 
for the government than Correll. 

Affiirmul. 

• In Toug/l(r, Jr., in hc,Ming that rnppl)'
ing gror.r.ries wa, 1101 fumishinr, a mr:o.1 thr. 
'fnx Court nlso poinl~rl 0111 tl111 furnishing a 
meal in ki11cl on il! •lnuinrss J>tt·miM·s was 
,trung cYid~ntr. thal the rmplo)"rr's l,minrn 
rmwcniL·rwc was .s1,rvcd, ~~ distin)(uishrd 
lrnm n nwn: ntlrrnJll 111 ~11;,pl)" li\'(•lrce in
,.,111,c to lhe rt11pl1t)'Ce, W.- nred not dral, 
huwcv~r, whh tlm rc11uirc111rnt d tho 
ttntule, 

port, thnt no other person had claimed 
credit for the c'i1ild's dependency ex
emption, and that the husband was 
entitled to the deduction under !.CC• 

lion 151 of the Internal Revenue Code 
of 1951 for such child. Held, the writ
ten agreement executed after the ta,,
al,le year but within the statutory pe
riod during which the taxpnyer may 
file a cl::lim for refund for 1967 meets 
thP. rtquirr.mrnt of sN·.tion l!'i2(c) (2) 
(A) (i) or thr C:o<lc ;,ncl, 1lu•r1•fnr1•, the 
li11,l1a111l i.i 1·111i1lr,I 111 d,ti111 a clr1,tnll• 
ency 1~:,:1•111ptlo11 for his diihl. 

. Section 172.-Nct Operating 
Loss Deduction 

2G CPU 1.172:../: Net operating losr dtd11c
lio11. 

!'lot op:iratin(l losses of a cor
por::ition are not affected by a 

· reduction in its capitalization ap
proved by State au\horitios; I.T. 
1935 sup.)rsodod, 

r,~ 



Section 3402.-lncomc Tax 
Collected at Source 
2G CFU 31 .3102(n)-1: lfrq11iremt11I of 
111it/1 /10/,linl!, 
(A/Jo Sutic,11 3101; 31.340/(a)-J,) 

Amounts paicl to State policemen 
as reimbursements or allowance 
for cost of meals while on regular· 
duty and while not in a trnvcl status 
are subject to withholding of 
income tax. 

Rev. Rul. 70-85 

Advice has been requested whether 
~lhholding of income tax is required 
with l'espcct lo amounts paid to_ mem
bers of the state police as reimburse
ment or allownncc for the cost of meals 
while (Ill claily palrc1) duty or on olhcl' 
rc·g11lar cl11Ly a•~~ig1111wnt~ :incl whil,: unt 
in a travel slalur.. 

Sc•ction 3102 of the Intw1al Rev
enue Code of 1954· imposes the require• 
mcnt of withholding Federal income 
tax upon every c-~r,~yrr m~ki~£UJaY• 
11w11t of .''.wnr;<·~", a~ ddincd in ~cction 
°S·IOJ (a) 11( tluiC:rnk 

Section :H.3·101 (a)-1 of the E111• 
ployment Tax Regulations provides, in 
part, that the term "wages" mr.ans all 
remuneration lcir services pcrlonned 
by an employee for his emplO}'CI', 1111• 

Jess specifically r.xcr.ptcd. Section ~ 
3401 (a)-l (b) (9) of the regulations 
provides that the value of any meals 
or lodging furnid1ed lo an employee 
by his employer is not subject to with
holding if the \'alue _of the meals or 
lodging is e}:cludable from the gro:;s 

. income of the employee. 
Cash allowances or reimbursements 

to state police who arc not "tmvcling 
away from l1ome", anrl hence arc ·not 
considered by the Internal Revenue 
Service to be in a· travel staLUs, foi· ' 
meals are compensation for· ~er\'ices 
and includible in gro~s income under 
section 61 of the Code, Sec Ralph A. 

Wilson v, United Statc.r, 412 F. 2d 6~H 
(1969), Ct. D. 1930, page 7, this 
J3i1llctin1 in which the United States 
Court of Appeals for the First Circuit 
held that reimburscmenL~ to a state 
1;olicc111an for the cost of meals while 
:on duty were inclucliblc in gross in
come. Taxpa}·er did not seek cer'tiorari 
in that case. 

Consistent with that holding, it i~ 
held that amounts paid to members of 
the state police as reimbursement or 
allowance for the cost of meals while 
on daily patrol or on other regular duty 
assignments and while not in a travel 
status arc subject to withholding of in• 
come t~der section 3102 of the 
Code. 

Section 6103.-Publicily of 
Returns .inti Disclo:a1ro of 
lnformntion ns to Persons Filing 
Income Tnx Returns 
26 CFR 301.61<J3(n)-IOI: T,uf,uti'on of 
rr.turns I•)' commit/us of Conr,rtu ot/1:r 
llin11 thnsc r.numantr.d irt section 610,1(d). 

E.O. 11505 

INSJ'ECTJON °'' INCOMI\ gXCl'.HS• 

PROPITS, ESTATE, AND GJJIT TAX 

Rr-:.TURNs m· Tn~: SENATE Co:MMIT• 

TEE ON THE JUr>JCJAln' 

By virtue of the authority vested in 
me by section 6103 (a)· of the Internal 

· Re\'cnuc Code of I 9:>4, i\S amended 
(26 ll.S.C. 6103(a)), it is hereby or
dered that any income, excess-profits, 
estate, or gift tax return for the years 
1960 to 1969, inclusive, shall, during 
the Ninety-first Congress, be open to 
inspection by the Seuate Committee 
on the Judicial)' or any duly author
ized subcommittee thereof, in connec• 
lion with its investigation of the ad
ministration, operation, and enforce
ment of the Internal Security Act of 
1950 and other internal security laws, 
pursuant to Senate Rcsolutio11·161 91st 
Congress, agreed to February 17, 1969, 
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