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, March 24, 1976
Richard A, Dleffenbach, State Bureau of Accounts & Control . .

, Controller ‘
Jerome S. Matus, Asst. Atty. Gen. Bureau of lexation

Request for ruling to deline reimbursable travel expenﬁem

SYLIABUC :

HISTORICALLY REIMBURSEMINY FOR MFALS 20 STATE EMPLOYRES
HAS BEEN IN ACCORD WITH AN ADMINISTRAVIVE INIERPRETATICON OF VARIOUS
STATUTORY SECTICNS RELATING T0 PAYUFNT OF EXPENSES U0 EYTATE
OFFICIALS AND EMPLOYEFG. THIS OFFICE IS NOT PREPARED TOQ OVEKRULE
THE LONG STANDING INTEFRPRETATION BUT SUGGESTS IJGIGLATIVE ACTION
IS IN ORDER 7O CLARIFY CONFLICTE WITH RULINGS OF FEDERAL COURIS
AND THE INCEANAL REVENUE COMMISSIONFR, THE COSI OF MEALS TAKIN
DURING REGULARX WCRKING HOURS, WHIN THERE IS NO OVERNIGHT TRAVELT.,
IF REIMBUZD:L 3Y THE STATE 10 AN EMPLOYEE, I8 TAXABLE INCOME 7'0
THE EMPLOYEER AND SUBJECT TC WITHHMOLDING BOTH S'TATE AND FEDERAL,

FACTS :

You have provided this oifice with the following fectunl
situation in respect to your requegt for an opinion.

"he leine Statutes autinorize reimbursement of actual
end hecessary travel expenses incurred by certain Stete appointed
officiels end employees in performance of their duties.

Historictlly determinction of necesesry travel expenses
hoes been made by the user department within the guidelines and
limitations promulgated by the Deprrtment of Finance and .
Administration (see ettached Councll Order #16 dated January 16,
1975). Over the years several departments and esgencies have
nermitted reimbureement of the noon meal to certain emnloyees
whose duties require them to be awny {rom thelr residence or
official headquarters only during regular working hours,

generally the cost of meuals taken during regular duty
hours have beenh held by the Internal Revenue Service to be the
responsibility of the individual rather than the employer. Such
reimbursements have been held to be sdditional compensetion for
services includible in gross income under Section 61 of the
Internal kevenue Code (see attached I1ES correspondence dated
March 24, 1970)."

QUESTIONS & ANSWERS:

; 1. Is the cost of the mesls teken during the reéular
working hours & necessary and proper charge to the State? Yes,
\Vhowever see opinion, ‘ .
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2, If the cost of the meals taken during the reguluf
vorking hours is properly reimburesble to stute employeces,
18 1t taxadle income subject to withholding? Yes,

The facts submitted contein the following statement;
"over the years severasl depsrtwents and agencies have permitted
reinmbursement of the noon meal to certain employees whose duties
require them to be awsy from thelr residence or officisl head-
quarters only during regular vorking hours.," 7This reimbursement
for noon meals for state employces while traveling evay from their
residence or orficisl heedquarters has been interpreted es being
in conformity with the attached "heguletions Regarding Official
Headquarters, Fxpense Accounte, etc." promulgoted by the Commissioner
of Finance and Administration read end peesed by the fixecutive
Council and aporoved by the (Qovernor, The State Controller 1s
authorized and ingtructed to enforce seme. It may aleo be fairly
assumed that the legislature over the years has been pwere of the
practice of reimbursing state employees for meals in rerformance
of their officiesl duties even though the employees returned home
without staying overnight, This office 18 not prepared to overrule
this historic interpretation of various sections of the lMaine
statutes releting to meal expenses,

For exemplea of Maine statutory language relating to payment
of expenses see Appendix to this opinion,

It 18 not necegssry thet the ttate of Meine statutes relating
to expenses be interpreted by the State of Maine in accord with wvhat
the Federal Courts and the Internel Revenue Service have held to
be travel expenses for purposes of the Internal Kevenue Code. 1In
fact the historic interpretation of our statutes rollowed by the
State Controller is to meke reimbursement for meals if pald for by
en officiesl, commissioner or employee of the State while in the
verformance of hig official duties and while sway from his official
hendquarters or residence or et points within a reasonable distance

therefrom,

The regulations do not specifically state that reimbursement
will be made ror the meals but reimbursement is properly implied
as regulation 3 indicates when reimbursement for meals will not
be made.

"1, Only ACTUAL and NECLSSARY expenses essential
to the ordinary comforts or a traveller in per-
formance of officisl duties wlll be reimbursed.



‘o: - tichard A, Dierienbech, “tote Controller - sereh O, 1976
re: . Gequest for ruling to derine reimbursaeble trevel cvpenscg

Pope thave

RO ovfleinl, comslenioner or other cmwloyuv iy

the Ztate or ‘nina chell he reimbur:ci ‘or hy

meadls or lodgings AL HTD GUiICTAL Hi Al U/

OF ATDENCE ox ¢ § »o:t}t* WITHIN A Eu,ﬁﬁ‘rlvlum.
ISTANCE THEREPEGH. "  (Pee utteched Seguletions

wnﬂscd by founcil, nnd by the Jovernor crrreved

Jenuary 16, 1975)

It ir certainly crpuchio thet In the perioronnoe of
alr dutiens on emnloyee orn csovide his ern lunch »mdl ML 1r not
nexesgary JCor the ceonployee te huy o pesl ot o restrarent,
NOvmrt1ﬁlr,", regulation 7 onteine o CSedr eand rrorer intercrctotion
ol exnengoo ralpbursrble ubdor Meine ctatutes, o vy ll not
rontrovene the hilegtorie Intir retotlon of “rine ctetuteos thet
eeting ¢ weel ot o orestourent by o travelling emvloyce is egnentisl
to the ordincry comforts or thet Lzﬂaelling emrlayes in the
weriorrmence of his ofMelsl dutics,  “hus, the o0zt o the mesl
fa refmbursedle to the treyellling cmnloyee provided it iz not
£t his of ioind hendausrters or rcoidence or -t -ointr . Lthin
r reasencble dlstance thereronm,

We ooould cuggest thet 0 ine rteatuters cooting to
treve )l ex-enser reaqulire iatororetotion, thich hWictoricnlly hoe
veen in fovor of reimbursement oy meale resy Srom hesdouartere,
it would bc helaful to =1L copcexrned 10 the chlslfturc gnelled
out in cre-iflr terms vhethar or not -~ayment Ucr such ven & by
4} cmnloycc iz o "rOwchy r¢iirhargnhle exrense,  he need for
definitive lexinlation »min Le -~srticualarly helnfal ne the
historic 1nter\rct«tion thot hag reesulted in reipbursement for rll
meals avey rom officiala hendracrters or & ressonchle dlatence
theretfrom 15 in conf{lict with ¢« ruling of the United ‘'tsates
cupreme Couart 4n reepect to trevelling exnenuves under the Internsl
Peyenue Code, We note thet there in nrencntly ~endin; before the
177th Legialoture, L.D, 0205, ection 1L of that '..1, wrovides
in ~ertinent nort:

". . . Any rtete cncloyee vho travels 1n—:trte

zhn 1l not be relmbvurced Jor noon meslz, unlerd

the meal 1ie part of an organired meeting, or
rorram or overnight trevel,"

AZADOND D

Althoush cur statutes rre heing internreted to —ermit
reimbursement tfor meals where there is no overnight trevel,
the reimbursement ts clesrly in~cme ror rurrcser of the
Internnl !cvenue Code rnd or —urvores eof the *ecine Income I8x
statutes.
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age four

The Leading Suoreme Court Decision in respect to the
deductibility of meals is United States v, Correll et ux
389 U.5. 299, 19 LE 24 527 decided In 1367, 1n that cese the
respondent Correll wes a travelling salesmen for a wholesale
grocery compeny, He would leave his home early in the nmorning,
cat breakfest and lunch on the road end be home in time for
dinner at night., He deducted the cost of his breakfsst and
noon mesl s£3 travelllng expensez incurred in the pursuit of
businenss while sway from home under §162 (a)(2) of the Internal
Fevenue Code (195%). The Commlssioner of Internal Revenue disallowed
the deductions and ruled thut the expense or Correll's meals was &
personal living expensce under §262 of the I.R.C. 195%. The United
Dtates 3upreme Court reviewed the case on certioreri hecause of
8 conflict in Circuit Appeal Court decisfons ond upheld the
Commissioner of Internal Revenue's ruling that "travelling
expenses" incurred in the pursuit o business "while sway
from home" which are deductible under §162 (a)(2) o the I.R.C.
of 1954 includes the cost of meals only if the trip requires
sleen or rest,

In Conmissioner ol Internel hevenue v, William Bagley,
274 P. 24 (19672 Chlerl Judge Aldrich ror the United Jtates Court
of Anneals {or the Pilrst Circuit held that the cost of wmeals
nurchased by the taxneyer wae not deductible as a business expense
vhen the taxvpeyer & consulting engineer maintained his office at
home, trsveled to employers' nleces of businers generally 30 to 75
miles dAistant, rnd conrumed the meals nrior to arriving home
normally eround 10 P.M,

In faloh A, Wilson et ux v, United JStates of America
Wiz p, 28 69T declded In 1300 el Judge Aldrich egein
epeaking (or the United Strtes Court of Appeals ror the Firat
Circuit set forth the facts as follows:

"The focts vere undigputed. ‘faxpayer weas a

Stete policeman, He worked a nine hour shitt,
during vhich he normally nte one meal. If at
mealtime he uns more than ten miles cway from

hie home end {rom hies barracks, the reguired
prozedure wags to eet in any nearby restaurant
~hich had an approved reputation, efter reperting
in the restsurants telerhone number. Taxpayer
weg subJect during mealtime to emergency cell
back to duty. <Calls occurred with some frequency.
The cost of the meals ewry, within ¢ maximum
1init, was repald texpoyer by the stote, It

i this payment which the commissioner held to

be income,"



“o: Richerd A. Dlefienbach, Ltote Controller March 24, 1975
Re: Requeet for ruling to ﬁwvinw rafmbursable Lravael expenses
Faga Tlve '

‘the Court coniluded thot the reimbursement 'or the coat

of meals wag gross inceome to the texoryer end uazr not cxeluded
under 5119 of the I.P”.C. o: 19%4, vhich pection cxzluded lrom
groms income ". . , . The value ov sny weals . . . iurniched

to him by his employer Lor the convenlence o. the cunloyer, but
only if. . . + the mesls are Jurnichied on the business premlses
o the employer." -

This oriice hag concluded thet on the dbests ¢r theo
Augley & Wililcon declslons o) the Unlted Dtetes Clroyglt Court of
ftooeo le sor the dirst Clreoult end the United Ctotes Jureme Court
declglon in Correll relwburscment by the dtote to @ fute ofilolel
cr employce -oOF thE cost ¢l meals itncurred vhile on o vuslness
Lrip auny frem home tor the Ltete must be included oo gros:a income
in his Jedcorel income tax return unlegs the trly renulres the
capleyee to sley overnlght <r ol letst long ¢noush o renulire rest
or gleey,

It Joliousn that the reinbursesent for the mealy would also
heve to Le included o8 toexueble incoue ror Jtate of wine income
tax survoges ug the tete o0 | cine income tax Ll rovides

" he entire taxeble ncowe of o resident
individunl o. thiz Jdtute shall be his
suidernl adjusted groon income ag dedined
in the lag o the ynibed States with the
modtiications g lews the Jdeduetionu und
person:s L exenptions mrovided 4in this
chapter," 136 Moo b, 59121

Jhere are nNo wodidleations o Jdedustions in rewnqest Lo uetls,

L6 we have conceluded thaet viw reimbursement ror the cost
ol the meals ie ¥ross incowe, the question remuins iz the amount
o reimburcenent cubjeet te wlithhelding, Vecognlizing the
asduinigtrative diliicultics lvvolved to o¢ll concerncd we mugd still
conelude thet the emount o reiumbursement iz asubject to withholding
for federnl iLpncome tax puricues,

A United [dates receury Loulstion in iorce Jrnuery 1, 1976
srovides:

e ovelue o4 any nce iy ol Lodging purnished
to sn cmnloyee by Wi o, loyer Lo not subjent
to withholding if the velue of the meals or
lodging 1ls excludable {rom the gross income ©.
the employee," IPederal Income iax hegulation
31,3001 (c)=1(B)(9); rederal Jex hkegulations
1976 Yol, 2 United Ltute: tode Congression:l
& Adwinistrative News . 201E

Digitized from Best Copy Available



To: Richard £. Dieffenbach, Stete Controller March 24, 1376
ket Kequest for ruling to define reimbursable trovel expenses
Fege Rix ‘

It must (ollow that if the value of the mezls 12 not
excludable from the groes income of the emrloyce it 15 subdbject
to withhelding, f%his conclusion is in accord with the folloving
statement from e leeding legal encyclopedin,

"he value of mecls and lodging furnished to
an ¢mployee, if taxable to the caployee . . .
45 subJect to withholding." 33 Am Jur #d 1376
rederel laxetion G632, p. 8§29

Since the Dtete of Meine's income tax luw provides that

"Any 'item' used in this pert shull have the
same meaning as when used in a comparable context
in the lews of the United States releting to
federel income taxcar anless ¢ dif’erent meaning
is clearly reguired.” 36 M.R.S.A. §5102 sub-=§1ll

ve mugt conclude that the smount of the reimbursement (or
the meals 1s also subject to withholding for Cteie of laine
income tux purroses,

Jerome L., i“atus
Assistant Attorney General

Jih imb



APPENDIA TO
OPINION KE REIMBURSABLE TRAVEL EXPENSES

dtate C{ficialn

Statutory refercnoe nnd Fmployees
3 M.R.E.A, §163 sub=§l5 legielative #inance Cfticer
n

« o+ o He sholl recelve & eolery o . . &nd neceasary
travel expenses,”

T RS A, §1 o8 amended Commizalon ol Agriculture

"He ehull receive hic reluel expenses op uiy be necessary
in the periormence or hig duties,"

9.3 M,F,8,A, G211 gub«5p Zuperintendent of Bank & 3enkin

"he superintendent . ., . shall receive all cotusl
trovel expenses incurred in the performence of
official dutiee,"

Fraployees of the Nureau

=0 MLUBRLTLAL 212 subLSRA ot enk enhd Benking
", ¢ o &1l emzloyees . . . shull recelve their actuel
expenses incurred in the nerformence of their ofricial

duties."
Yorest emnloyees & various
other employees of the Bureau
10 MURLELAL G521 of Foreaty

"Ihey may be sllowed »ctusl necessery travel expenses
of travel,"

Agente znd reprecsentatives
of the lnxter (tate Park
12 M.R.5.A. 5004 Authority

", . . They . . . may be allowed sctucl necessery
exrenses of trrvel.”

Cormicsiconer of Inlsnd
17 KMJPLGLA, 51991 fisheriee & Game

"The commiseloner shell receive &ll nececeary
treveling excenses,”

itete Irector of Driver
Education and other Driver
20 M ULELAL B2N5Y cub-§1 Yducetion Personnel

L] "

¢« o o traveling cxpensen, . . .



: Advisory Committee on
22 M.R.6.A, §1352 Alcoholism & Drug Addiction

" . . committee members, , ., gshall be entitled

to roceive actual and neceuaary ﬁravel and subgistence
cxpoensey while so serving away rrom thelir ;lece of
resglidence. . . .

‘ The Maine iienl Lotate
32 4. R.3.A, §4052 ag emended Coumission

oo sh neuder of the soomission thall reccive .,
sctual and necessary txpenses incurred in the performance
of duties pertalning to his ofilce,”

Fublic Utillity Commissioners
35 . 00A, 31 as eaended end Commission employees

" . . The commissioners and all employoen shall rebeive
actuel expenses vhen troveling on ofricial business,"

36 HM.R.3,A, §U86 sub-33 us amended 20nrd of Assessment Revie:

"noard wembers serving on an abatement ap:cal shall be
entitled to . ., . necessary exuenses vhlle in actual
carrorpance ¢f thelr duties,."

: state lax Assessor and
36 M.iB.A, §55 his emnloyees

"Ihe reusonable und necesaury traveling cxpenzeg of the
Stute Tax Apgesuor and of hls employces while actually
cenployed in the pery ormxnue of their duties, . . . ,
shall be paid . . . .



., Secretary of Sfaéé.” | T R g _
B - State of Maiue “. 16
JAN 1 61875

In Council,

Finance and Administration

Department,
Bureau of Accounts and Control

ORDERED,

1]]at the attached "Regulations Regarding Official Headquarters,
Expense Accounts, ete," promulgated by the Commissioner of
Finance and Administration are hereby approved, and that
the State Controller 1s authorized and instructed to en-

force same., '

STATEMENT OF FACT

this order repeals and replaces Councll Order No, 2 dated
January 17, 1973, relating to "Regulations Regarding Official
Headquarters, Expense Accounts, Ete,"

| (-_z;'-"»g—‘,,, o Lol )

Marie 1. Mltchcll
State Controller

Read and passed by the Council, and by the Governor approved.

Z 21 hpne Len 2, /_.Secretary of State.

g cd ot AR AL INTR



_t MREGULATIONS REGARDING OFFICIAL HEADQUARTERS, EXPENSE ACCOUNTS, ETC."

It shall be the DULY of each DEPARTMENT HEAD, DIVISION CHIEF, or other person
approving expense accounts, Lo assure themselves that the principles herein
set forth are being carrled out, both in letter and spirit; and that in all

- ways only such expunse reimbursements are approved by them as ARE FAIR AND JUST

TO THE STATE, and equitable in connection with the employee concerncd and others.

1. An "Official Headquarters" will be definitely and individually assigned to
each cuployee of the State by the department head concerned. "Official Head-
quarters" assignments will be established as follows: ‘

(a) In the case of an cmployee whose duties REQUIRE HIS PRESENCE
IN AUGUSTA AT LEAST TWO DAYS EACH WEEK, or where no other point
1s indicated as proper, AUGUSTA SHALL BE TERMED AS HIS OFFICIAL
HEADQUARTERS . . :

(b) 1In the case of an employee who 1s IN THE FIELD virtually all

the time and gets to AUGUSTA ONLY ON RARE OCCASIONS, the official

headquarters MAY be the place of the personal residence, but only

if such will prove ADVANTAGEOUS TO THE STATE and without prejudice
to the employee.

(¢) In the case of an employee whose officilal duties require his
presence at SOME POINT IN MAINE, OTHER THAN AUGUSTA, such a material
portion of his time that it can logically be termed the headquarters
of his work for the State, THAT point shall be named as his official
headquarters.

k. No'official, commissioner or other ecmployece of the State will be reimbursed
for any travel expense between HIS OFFICIAL HEADQUARIERS or HIS POINT OF WORK
FOR THE STATE and NIS° PERSONAL RESIDENCE, except as cover:d by 4 below.

- 3. Only ACTUAL and NECESSARY expenses essentlal to the ordinary comforts of

a traveller in performance of official duties will be reimbursed. NO official,
conmissioner or other employee of the State of Maine shall be reimbursed for
any nmeals or lodgings AT HIS OFFICTAL HEADQUARTERS OR RESIDENCE or at points
WITHIN A REASONABLE DISTANCE THEREFROM.” When additional expense is incurred by
reason of an employee residing in a city or town other than his official head-
quarters or additional expense 1s otherwise caused by an EMPLOYEE'S CHOICE of

residence such expense IS NOT REIMBURSABLE, Exception in 4 below.
; Y

f

N/ Excéptions to 2 and 3 will be made ONLY when (a) a STATUTORY PROVISTION

EXPRESSLY PROVIDES DIFFERENTLY or (b) when, as in certain State institutions,
employces are definitely hired with a condition that house, room or meals be
furnished them as a part of thelr pay, or (c) UNLESS, IN THE OPINION OF THE
STATE CONTROLLER, such charges are justified by beinp cheaper to the State
or necessary because of UNUSUAL circumstances,

(Expenditures for meals or lodging at official headquarters or residence
are NOT relmbursable as indicated above, but it is permissable to include a
charge for a meal that is related to an official meeting authorized by the
departuent head 1f there is a formal program to be followed,)
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T~,5;“ Evexy expenun dccount ha]l show the official headquarters (o°Lablighed as
o providcd In 1 above) and in addiLion, the town or city in which meals charged

. - to the State'were obtained. (The employee must indicate on the travel voucher
the NUMBER of meals claiwed, 1f more than one and the number of people.)

6.  Reinmbursement for use of PERSONALLY OWNED passenger automobiles shall be
for miles ACTUALLY AND NECESSARILY travelled on offlecial business; all charges
for suel travel shall ghow the point where such travel STARTED AND ENDED and
the punber of miles travelled, Travel shall be by the most practical route
possible and any person travelling by an indirect route shall assume any extra
expensc incurred thereby.

(Further explanation is in order regarding reimbursement for mileage BE~-
TWEEN RESIDENCE and OFFICTAL HEADQUARTERS or POINT OF WORK. It is IMPROPER,
ILLEGAL and DISHONEST to claim mileage not actually performed. Therefore,
travel reimbursement shall be from officlal headquarters or residence to place
of work, whichever is less. For example, if an employee lives in Gardiner with
Augusta as headquarters and leaves from home to go to Portland without coming
to Augusta, the proper charge is from Gardiner to Portland and on the return
trip if travel terminates at Gardiner, only mileage from Portland to Gardiner
is proper.) :

7. When it is requlred that several persons from any agency travel to the

same point, reimbursement for che use of personal owned automobiles will be
restricted so as to obtaln the maximum benefit to the State. When four or less
State employees are involved, reiwburscment will be for one car; more than four,
relmbursement to be made based on the same ration. If a State-owned car is
assigned to the agency, a justification as to why this car is not being utilized
should be attached to the request for use of personal car for out-of-state
travel. 7This request should also state the number and names of the passengers
'that will be in the car for which authorization is being requested.

(Reimbursement for out-~of-state travel will not be allowed to several mem-
bers of an agency with each taking their own car. Alr fare in lieu of travel
expense wlll not be allowed when several employees from the same agency travel
by car unless it is clieaper for the State to do so, IT IS INTENDED THAT THE
STATE $HOULD NOT PAY FOR THE COST OF EMPLOYEES' WIVES OR FAMILY, in whole or in
part, vwho attend meetings, conventions, etc.)

8.  PRIOR GOVERNOR AND COUNCIL APPROVAL must be obtained if MORE THAN ONE

individual from the same department, division, bureau, board, commission or

agency is planning to attend the sawe meeting, convention or conference when

{ sald mecting place 1s located more than 700 miles from Augusta. ’
(This regulation relates speclfically to "meetings, conventions, confer-

ences, educational programs' and is not intended to include law enforcement

duties, audits, marketing or other necessary trips.)

9, PRIOR GOVERNOR AND COUNCIL APPROVAL must be obtained for travel to Hawall,
Alaska and other areas outside the continental limits of the United States with
the exception of ncighboring cities of the Canadian Irovinces within a radius
of 700 miles of Augusta.



‘10“ All'proposcd Council Orvders regarding travel shall include in the "Orde}cd
Section" the notation: Cost not to exceed $ , including
transportation,

11. Reimbursement for use of PRIVATE automobiles for OUT-OF-STATE travel,
except to New Hampshire and Verment, MUST BE AVPROVED IN ADVANCE by the State
Controller and will not he alloved unless (a) such travel is to the State's
advantage, (b) or there are speclal circumstances in which case Public Utility
rates MAY be allowed in lieu of other travel expenses,

It is the policy, therefore, if only one person is travelling to Boston or
beyond and wants to take his personal car, actual expense will be allowed only
if less than air fare. Air fare in licu of travel expense will include the price
of alrplane fare only and will not include meals or lodging enroute, taxl or
limousine, tolls parking, etc., When more than one person travels out~of-state
in the same car, mileage ‘and actual expensc will be allowed if less than total
cost of ‘airplane fare 'as computed below. (Air fare from Augusta to Boston is
computed at the lowest fare quotéd by the Alrlines. Alr fare in lieu of travel
expense for travel beyond Boston will be c0mputcd at jet day coach fare,)

12. All officials or employees of the State of Maine, when travelling by ailr
beyond Boston, shall request other than first class accommodations, Travel by
common carrier should be at 'HE MOST ECONOMICAL AND PRACTICAL RATE. Advantage
'should be taken of excursion fares, businessman {lights, ete. Alr travel orders
should be obtained through the Bureau of Accounts and Control whenever possible,
Any charges for FIRST CLASS air transportations beyond Boston WILL NOT BE
ALLOWED except in most uvnusual circumstances,

13, The use of STATE~OWNED VEHICLES for NON-OFFICIAL TRAVEL or for personal pur-
poses WILL NOT be allowed. Transportation to personal residence shall be deemed
to be official travel, 1if made for the purpose of storing a State-owned vehcile,

14. NO STATE-OWNED VEHICLE will be assigned or its present assignment continued
to any official or cmployee of the State violating the provision of 13 above or
to one whose nccessary duties for the State fail to require a MATERIAL amount

of travel on State business, entirely apart and aside from transportation betwecn
the official headquarters and personal residence of Lhe employee.

15. No official or employee of the State of Maine will be reimbursed for use of
RENTAL CARS unless use of such car rental is 5pecifically in the BEST INTEREST
OF THE STATE,

16. No official or enployce of the State of Maine way recover expenses for pull-
man car scrvice iIn excess of roomette rate., REIMBURSEMENT FOR OVERNIGHT BAGS,
BRIEF CASES, DESK SETS, DRUGS AND OTHER ITEMS OF PERSONAL NATURE SHALL NOT BE
MADE,

(Other items of a PERSONAL NATURE that are NOT allowed include laundry,
cleaning, pressing and valet service.” Relmbursement for gifts such as flowers

“3=



.
’
. '

. or éhndy. etc., In licu of lodging costs are aleo prohibited. Invoices for

flovers sent to the sick or to funerals and also the purchase and wmailing of
Christmas cards are considered items of a personal nature not to be paid for
by the State). )

17. Reinbursement for hotel room charges incurred in travel will be limited to

. an amount not to exceed $30.00 per day WHERE NECESSARY. These daily amounts

are maximums and are not to be consldercd as per-diem amounts,

18. Supporting receipts shall be attached to all expense accounts for pullman
car farcs, airplane fares, lLoat fares, tolls, auto storage and parking (except
parking meters), hotel and lodging (when accommodations are on Awerican plan
and the daily charge cxceeds §$40.00 per person, the receipts must indicate the
amount applicable for room charge only.)

(No reimbursement will be made for items referred to above unless a receipt
is attached to the expense voucher. Exceptlons to this policy will be tolls
costing 25 cents or less.)

19. Reiwbursement for lodging where one State Officlal or employce travels on
offlcial State business shall not exceced the single room rate and subject also
to limitatlons of item 17 above,

(This regulation is to clarify the situation for those who take members of
their family to meetings or conventions. If, for example, the double occupancy
rate is $30,00 and the -single rate for that room is $15.00, reimbursement will
be allowed for the amount of $15,00, if the single room rate 1s indicated on
the receipted bill, otherwise 3/4 of the double occupancy rate may be allowed.)
20. Rates allowed for use of trailers as substitute for other lodgling and meals
shall be $7,00 per day - not to exceed $35.00 per wecek,

21. Whenever It shall be necessary to effect THE TRANSFER OF AN EMPLOYEE of the
state, including promotion, from one official station to another by direction

of the department head, sald cuployee shall be reimwbursed for his reasonable

and necessary moving expense actually incurred. NO SUCH EXPENSE SIALL BE
ALLOWED UNLESS the transfer i1s made FOR THE CONVENISNCE OF THE STATE and in no
event where it 1s elfected for the convenlence or at the request of the employee,

22, When reimbursement for travel expense is provided by some other agency or
industry, cither in whole or in part, duplicate reimbursement shall not be made
by the State of Maine,

(It is obvious that it is dishonest to charge the State for cxpenses that
are reimbursed from other sourccs.)

23, Employces may be reimbursed for necessary authorized travel expenses;
within limitations permitted by law, regulations as given above, and avail-
ability of funds; however no expense of a personal nature or f[or members of
the employec's family should be a part of any expense voucher submitted for
relmbursement,



'
“

Y24, "It is intended that these "REGULATTIONS REGARDING OFFICIAL HEADQUARTERS,
EXPENSE ACCOUNTS, ETC." apply not only to State Officilals and employces but
shall also include members of boards, commissions, etc, It is also intended

- they apply to ALL FUNDS,

- 25, The Goveinor and Council shall have the final decision in any dispute
or question concerning travel at state expense.
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\ECEIVED

MAR 251970 - March 24, 1970
SIATE QF MAINE .
WUREAU OF ACCOUNTS & CONTROL H. L. Cranshaw, Controller
State Department of Finance and
Administration

Stato Houso
Augusta, laine 04330

Dear lr. Cranshaw:

The. following quotétion from Revenue Ruling 70-85, published February 16,
1970 in Intersal Rovenue Bullotln 70~ 7, is furnished for your information
and guidance: .

"Cash allowances or reimbursements to State Police vho are not
‘traveling away from home!, and hence aro not considered by the
Internzl Rovenue Service to be in a _travel status, for meals
are compensation for services and includible in gross income
under section 61 of the Internal Revenue Code. Sce Ralph Al
Wilson v. United States, 112 F. 24 65)(1969), Ct.D. 1930 in
vhich the United States Court of Appeals for the First Circult
held that reimburcements to a state policeman for the cost of
meals while on duty were includible in gross income. Taxpayer
did not seek certiorari in that caso.

"Consistent with that holding, it is held that amounts paid to
nombers of the State Police as reirbursement or allowance for
the cost of meals vhile on daily patrol or on other regular duty
assigiments and vhile rot in a travel status are subjzct to
withholding of income tax undor section 3402 of the CodeY.

We are enclosing an extra copy of Internal Revenue Bulletin 70-7. The
Revenuo Ruling 45 on page 21 and the Wilson decision begins on page 7.

Sincerely yours,
Ay F)
\IU\&" P GLTY Q,\ L}, k’l&x‘;c«.

VHYTHREY L. WHERLSE
District Director

Enclocura



tie AAFLES stands in the same position
in relation o the Department of De-
fense as the United States TPost Iix-
changes stood in relation to the War
Department. Therefore, a pension sys-
tem established by the AAFES is cs-
tablished by the United States,

Accordingly, it is held that the an-
nuity the taxpayer received pursuant
to the retirement plan for civilian em-
ployces of the AATFES is an amount ve-
ceived under a public retirement sys-
tem for purposes of scction 37(c) (2)
of the Code.

Section 61.~~Gross Income

26 CER 1.61-1: Gross income,

Reimbursements to state policemen for
cost of mecals incurred more than ten miles
away from home. Sce Ct. D, 1930, Lelow,

26 CFR 1.61-2: Compensation for seru-
ices, mcluding fees, commissions, and similar
items, :

A tenant farmer is not required
to include any amount in income as
a result of his occupancy of a dwell-
ing furnished by the land owner
under the usual tenant farmer
arrangement.

Rev. Rul, 70-72

Tenant farmer taxpayers generally
enter into areanpements with the
owners of fuim Jand vuder which each
tenant farner is entitled to oceupy a
dwelling situated on the property being
farmed. These arrangements more
nearly resemble contriacts between in-
dependent parties than between em-
ployers and cmployees.

Held, in the usual tenant farmer ar-
rimgement  referred  to above no
amount is includable in the tenant
farmer's gross income as a result of his
otcupancy of the dwelling,

Scction 119,—Meals and Lodging
Furnished for the Convenience of -
the Employer

26 CFR 1.119-1: Meals and lodging

Jurnished for the convenience of
the employer,

(Also Section 61; 1.61-1,)

Reimbursements to state police-
men while on regular duty for costs
of meals incurred more than ten
miles away from home are includ-
ible in gross income,

Ct.D. 1930

Untrep Stares CourT oy Arrears
ror 111 First Gircurr

No. 7282

Ralph A. Wilson and Joanne B.
Wilson, his wifc,
v.
United States of America

[412 F. 24 694]

Appeal {rom the Uniled States District
Court for the District of New Hampshire
Before Aunnicu, Chief Judge, Mc-

Entie and Cowrin, Circuit Judges.
Fred W. Hall, Jr.,, with whom C.

Russcll Shillaber and Cuoper, Hall &

Walker were on brief, for appellants.
Edward lLce Rogers, Attorney, De-

partment of Justice, with whom John.

nie M. Walters, Assistant Attorney

General, Lee A, Jackion and Karl

Selomeidler, Avorneys, Deparanent of

Justice, and Louis M, Janelle, United

States Attorney, werc on briel, for

appellee.

[June 24, 1969.]

Avvricu, Chief Judpe. This case,
involving income tax consequences of
reimbursement for the cost of a meal
awaty from home, in a broad sense takes
up where we left off in Commisioner
v, Bagley, 1 Cir,, 1967, 374 I, 2 204,

Y

O



cert, denied 389 U8, 1046.2 In Bagley
we held that the Commissioner coi-
rectly determined that the cost of a
meal during a single business day's
travel away from home was a personal
expense and not i business deduction
under 1954 LR.C, § 162{a) (2). In the
case at bar the taxpayer was reim-
bursed by his employer for the cost of
such meals, and the Commissioner in-
cluded the payment in his gross in-

“ecome. Taxpayer® paid the tax and

sucd in the district court for its recov-
cry. Tie court denied relief, D.N.H.,
1968, 292 F.Supp. 200, and taxpayer

* appeals.

The facts were undisputed. Tax-
mayer- was a state policeman. e
‘worked a nine hour shift, during which
he normally ate one meal. If at meal-
time e was more than ten miles from
his hoine and from his barracks, the
required procedure was to cat in any

_nearby restaurant which had an ap-

proved reputation, after reporting in
the restaurant’s telephone  number,
Taxpayer was subject during meal-
time to emergency call back to duty.
Calls occurred with some [reguency.
The cost of these meals away, within a
‘maximum limit, was repaid taxpayer
by the state, It is this payment which
the Commissioner held to be income.

We start with the proposition that
all remuncration received for services
is gross income unless it falls within
.a specific exclusion. The statute upon
which taxpayer relies, 1954 LR.C.
§ 119, excludes ** * # * the value of
any meals * * * furnished (o him by
his employer for the cenvenience of

. tha cmployer, but only if * * * (he

——

* The conflict in the circuits created by
onr decision in Bagley was resolved in favor
of the Cunmissioner’s "sleep or rest” vule,
approved in Naplep, Ly Uaited Staten v,
Coreell, 1967, 369 ULS, 209 [CuL D, 1017,
G.B.,1968-1, 64).

*We apeak of taxpayer: in the singular,
the wilc being a parly only by virtue of a
joint return,

v

meals are furnished on the business
premises of the employer,” ?
Taxpayer would have this read,
“ % % ¥ the cont of any meals repaid
by his employer if for the convenicnce
of the cmployer the meals are caten
near the taxpayer's place, of work.”
Fach of these teanspositions, individu-
ally, enlarges the scope of the exclu-
sion, and cumulatively they enlarge
it entirely beyond its intended mean-
ing. Rather, we agree with the Com-
missioner tha: the statute means, and
thercfore is limited to, meals served
in kind on the employer’s business
premises. We find this interpretation
supported by the language, the in-
tendment, and the relevant legislative
history.”

First, the language, *“the value * * *
of any meals * * * furnished to him
by his employer * ¥ * but only if
furnished on the business premises of
the employer.” Quite apart from the
fact that reimbursement of what is a
personal and not a business expense
would presumptively be income, ex-
clusions and deductions from gross in-
come, being acts of grace, are to be -
narrowly construed. Contmissioner v.
Jacobson, 1949, 336 U.S. 28, 49 [Ct.
D. 1712, CB. 1949-1, 40); Interstate
Transit Lines v. Commissioner, 1943,
319U.8. 590, 593 [Ct. 1585, C.B. 1943,
1016); United States v, Stewart, 1940,

*“Therc shall be exchuded from gross
income of an cmployce the value of any
meals or lodging fumished to him by his
employer for the convenience of the em.
ploysr, but only if—

(1) in the case of meals, the meals
are furnished on the business preinises of
the employer, or

(2) in the case of lodging, the cm-

ployee is required to accept such lodging
on the business premises of his employer as
a condition of his cinployment,
In detevmining whether meals or lodging
ave fuenished for the convenicnce of (he
employer, the provisions of an emplayment
contract or of a State statnte fHining terms
of cmployment shall not be determinative
of whether the meals or lodging are ine
tended as compensation.”

® .



311 U.S. 60, 70-71 [Ct. D. 1466, C.B.
1940-2, 194).

The term “business premises” is one
of great specificity, As Judge Rawm
said in Gordon S. Dole, 1965, 43 T.C.
697, 707 [Acquiescence, C.B. 1966-2,

4] aff’d, Dole v. Commissioner, 1 Cir.,,
1965, 351 F. 2d 308, “The statute does
not sny ‘at some conve.dent or rea-
sonably accessible place.! It says ‘on
thc business premises of the employ-

r.!” The state conducted no business
in the public restaurant. Nor was tax-
payer performing, or going to per-
form, any business there, Even if we
were to accept the broad definition of
Commissioner v. Anderson, 6 Cir,,
1966, 371 F. 2d 59, 67, cert 'denied
387 U.S. 906 (an over-liberality oc-
casioned, we belicve, by deference to
the pre-Correll meal cases cited infra)
the restaurant was not “a place where
the employee performs a significant

-portion of his duties,” Rather, tax-
prayer was there beeanse he way ofl
duty.

We sce no difference in substance

. between taxpayer and any travelling
man whose assigned “territory” is a
large geographical arca. Taxpaycr's
metaphysical concept that his cinployer
is the state, and the state “owns” all
that is within ite borders, docs not ad-
vance his case. Even outright owner-
ship of propedty does not ke
“business preciises,” Gomissioner v,
Dole, supra. We are again reminded
of Judge Raum’s remarks.

“The furnishing of tax-free food and

lodging to corporate officers or other

cmployees was susceplible of abuse,
and the tests applicd to determine
the tax-free character of the food or
lodging were unsatisfactory; aceord-
ingly, seetion 119 was enacted in the

1954 Code to spell sut with particu-

larity the restrictive conditions un-

der whizh such exceptional tax
treatment would be permitted, * * ¥

These words mean what they say and

871~030 0—70—-2

should not be given any strained or

cceentric  interpretation so as to

frustrate what the Legislature obvi-

ously tricd to achicve Gordon .

Dole, suprra at 707-08.

Whilg the business premises require-
ment issufficient to dispose of the case,
beecause of its general importance we
deal with the Commissioner's claim
that the statute requires meals to be
furnished in kind.* We consider this
entircly corvect, "[Meals * * * fur-
nished to him by his cmployer” is a far
more restrictive concept than meals
purchased by him from a third party,
the cost of which is ultimately repaid
by the employer. What the statute
speaks of as furnished is the meals, not
the cost; furnishing means supplying,
or serving, not paying. Indeed, “cost”
is not even referred to, but “value,”
word more consistent with appraisal
than monctary payment.* And, again,
furnishing meals on premises is not the
seemimg equivadent of a0 finaneial
triisaction,

Tuwning to the intendment of the

“statute, when one looks to its purposc

there are special reasons for not taking
the “value” of meals furnished in kind
that do not apply to the receipt of
cash payments, Not only is the me-
chanical difficulty of determining the
monetary value of a meal Jarge in com-
parison with the tax revenae involved,
but from the standpoing of the an-
ployee the employer’s compulsory con-
trol of the “place, duration, value and
content of the meal,” AMichael A.

¢ Regulations § 1. ll‘) I(c)(2)

tWhile the teom “value”™ may, as tax-
payet cantends, be broad enough to include
hY rumbunrm(‘nl in cash, its preliminary
l'lL'.'lmm, in this context must b(‘, as stated
in W cbslcrs I'hird New International Die-
tionary, "the monctary worth of somethiny:
the marketable price usmlly in terms of a
medinm of exchange” Elsewhere, when

songress wishd to include both moncy and
somcthing other than money, it used dual
llcrminology. See 1954 LR.C, §f 107 and



Tougher, Jr., 1969, 51 T.C. No. 73,

may substantially reduce his freedom
and enjoyment; and hence its value to
him,® These practical differences well
warrant a difference in tax treatment,
We should not, absent'some strong
reason, scek a construction that ve-
moves them. '

Finally, should any doubts exist as
to the “in kind” requirement from the
statutory language and its purpose, we

find them clmified by the legislative

history. Both the Housc and Senate
Committee Reports state that section
119 “applics only to meals or lodging
furnished in kind.” H.R Rep. No. 1337,
83d Cong., 2d Scss. {3 U.S.C. Cong.

& Adm. News (1954) at 4017); S.-

Rep. No, 1622, 83d Cong., 2d Sess. (3
U.S.C. Cong. & Adm. News (1954) at
4825). Thus we have a case where
history, sense and language 2)l coincide.
We arc aware of the fact that a num-
ver of courts have reached a different
conclusion. Sez United States v. Bar-
“rett, 5 Cir, 1963, 321 F, 2d 911;
Uniied States v. Morelan, 8 Cir., 1966,
356 F. 2d 189; United States v, Kee-
ton, 10 Cir,, 1967, 303 T. 2d 429. See
also Snunders v. Commissioner, 3 Cir.,
1954, 215 F. 2d 768. With due respect,
we do'not find them persuasive, It may
be noted, also, that all were decided
before United States v, Correll, supra,
N1 e a time when the prevalent view
wan that a bushiess menl nway from
home was (o be dilferently treated, We
regard the present case as even cleaver
for the government than Carrell.
" Affiiemed,

. “In Tougher, Ir., in holding that supply-
ing groceries was not furnishing a meal the
Tax Court also pointed out that furnishing a
meal in kind on its-business premises was
strong cvidenee that the employer's business
convenience was served, as distinguished
from a were attempt to supply tax-free in-
come to the employee. We need nat deal,
however, with this requircinent of the
statute,

" Section 152.—Dependent Defined

A written child dependency
agreement  between divorced
parents executed after the taxable
year in which child support pay-
ments were made by the noncus-
todial parent hut within the statu-
tory period for filing a claim for
refund meels the requirement of

section  152(e){(2)(A)(i) of the
Code.
Rev. Rul. 70-73

A divorce decree was silent as to
whether the husband or wife was en-
titled 1o claim the dependency exemp-
tion for their minor child. During all
of 1967 the child was in the wife's cus-

. taday and the husband furnished more

than $600 but less than 1,200 towards
the child’s support. In June of 1968
a written agreement between the hus-
band and the wife certified that during:
1967 the husband had contributed
more than one-half of their child's sup-
port, that no other person had claimed
credit for the chiid’s dependency ex-
emplion, and that the husband was
centitled to the deduction under sec-
tion 151 of the Internal Revenue Code
of 1954 {or such child. Held, the writ-
ten agreement executed after the tax-
able year but within the statutory pe-
riod during which the taxpayer may
file a claim for refund for 1967 meets
the vequirement of section 152(e) {2)
(A (i) of the Cade and, therefore, the
bt i entithed w el i depends
ency exeaption for his child,

. Section 172,—Net Operating

Loss Deduction
26 CFRt 1.172-1: Net operating loss deduc-

tion,

Net oparating losses of a cor-
poration are not affected by a
‘reduction in its capitalization ap-
proved by State authorities; LT.
1935 suparsoded,

r1n)



Section 3402.—Income Tax
Collected at Source
26 CEFIR 31.3402(a)-1: Requirement of

withholding,
(Also Section 3101; 31,3401 {a)-1.)

Amounts paid to State policemen
as reimbursements or allowance

for cost of meals while on regular’

duty and while not in a travel status
are subject to withholding of
_income tax. .

Rev. Rul, 70-85 .

Advice has been requested whether
withholding of income tax is required

with respect to amounts paid to mem-
bers of the state police as reiniburse-
ment or allowance for the cost of meals
while on daily patrol duty or on ather
regular duty alssignments and while not
ina travel status,

Section 3402 of the Internal Rev-
cnuc Code of 1954 imposes the require-
meint of withholding Federal income
tax upon cvery (‘mLIO)(‘l‘ nnkin(v_p_'lt
ment of ww[,(s , as defined in seetion
BAO1 () ‘of the Code,

Section 31.3401(a)-1 of the Emn-
ployment Tax Regulations provides, in
part, that the term “wages” mcans all
remuncration for scrvices performed
"By an employee for his employer, un-
less specifically excepted. Scetion 31

3401 (a)-1(b) (9) of the regulations
provides that the value of any meals
or lodging furnished to an cmployee
by his employer is not subject to with-
holding if the value of the meals or
lodgmq is cxcludable from the gross
" . income of the employce.

Cash allowances or reimbursements
to state police who are not “traveling
away from liomce”, and hence are not
considered by the Internal Revenuc

Service to be in a travel stalus, for

meals are compensation for scrvices
and includible in gross income under
section 61 of the Code, Sce Ralph 4.

Wilson v, United States, 412 T, 2d 694
(1969), Ct. D. 1930, page 7, this
Bulletin, in which the United States
Court of Appeals for the First Circuit
held that reimbursements to a state
policeman for the cost of meals while

son duty were includible in gross in-

come. Taxpayer did not seck certiorari
in that case,

Consistent with that holding, it is
held that amounts paid to members of
the state police as reimbursement or
allowance for the cost of meals while
on daily patrol or on other regular duty
assigninents and while not in a travel
status are subject to withholding of in-
come tax under scclion 3402 of the
Code.

Section 6103.—Publicity of
Returns and Disclosure of
Information as to Pcrsons Filing
Income Tax Returns

26 CER 301.6103(a)-101: Inspection of

returns by committees of Congpress other
than these enumnerated in section 6103(d).

E.O. 11505

Insreerion  or  INcomr, Bxcrss.
Prorits, Estate, aNp Girr Tax
ReTURNS BY THE SENATE CoMMIT-
TEE ON THE JUDICIARY

By virtue of the authority vested in
me by scetion 6103(a)- of the Internal

‘Revenue Code of 195 4, as amended

{26 U.S.C. 6103(a)), it is hereby or-
dered that any income, excess-profits,
estate, or gift tax return for the years
1960 to 1969, inclusive, shall, during
the Ninety-first Congress, be open to
inspection by the Senate Committee
on the Judiciary or any duly author-
ized subcommittee thercof, in connec-
tion with its investigation of the ad-
ministration, operation, and enforce-
ment of the Internal Security Act of
1950 and other internal sccurity laws,
pursuant to Senate Resolution 46, 91st
Congress, agreed to February 17, 1969,
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