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STA TE OF MAINE 
Inter-Departmental Memorandum 

~/ 
Date-March l 9 .. {g~~'. · 

To Mav nard F. Marsh Dept. Inland Fisheries & Wildlife 

Fram Cabanne Howard, Assistant Dept. Attorney: General 

Subject Local Ordinances Prohibiting- the Use of Leg Bold Trap s arid the 
Hunting of Bear with Dog s 

SYLLABUS: .. A -municipal ordinan_ce. prohibiti11g the u~/--6::E-·leg •. ' · ·.,_.:·-:\· .. ,.· . 
:"7 "'."~·=-:~-:-,-holq trap~ is.· "not_ pre-empf~.4 by· a s.tiii_te·_· pta::tu.:t.~;·_-:prohi,$i/~:,the.'.~---::_:·i.-//~}':. t:;~~:~ 
;; .. :.·- _._·use~_cif .: ~u~ilia_ry .teeth·. o~·:t~g-~_l):o.ld'.-:°ti~ps. ::: . .-.-.J\ --:~lif.l'icipa.t/9t2i~~nc~·-. ··\r• .. :·>? :~:):_~ 
'. <.:;~~:~:prohib_i_~~~g_·_.~ll-~ ... h~~~~~g· ~ '.ofljear. w_i_¼~·-:_:Q.Og·s- ~:s .··nj#·: 'pr~:...~"m~,~~-'._by·-. a·_.··:··-·:·:'.: . .-.=::· :·.-.. ~;._;,-. -_ 

··.::.:--)..:..~:.~·=· E.itate ._ statu-t;:.e_. -prohibiting.· 1;,pe .hunting· -p_f bea_r _.:_w;ith more:.-~an . .-- four ... · .. _· ... ,:;·•. ~ 

:}ft~~'_: '~:\/'.:: Y :, ,t~ ~;:: '?°'. ,, :\: '~:i :i~lt=?. • :?\:,f i~})tS"ii!.}f :~It~~~/~:.'.2 
. ~ •• • .-· .::;-_: ·.:-.:,.:,FACTS: .. ~.The.~·:"town of_· ;weJ.J.~_0 _ ia_ .. cUX:J;"~.z:;t 1:y\ _ _-cf?t1Si.Qer:hf9:· ,:~~ctil'.lg:•--:-~::: ::".-. -.. ··1, :.".,:..: 

• --·-··-- • • •• -., .. ---~- ' ' .--.... •••• _,... • .,,..,. · -·- - •. .,.-. '!,"".J;:_·..:JI ··- ··-·-··· ., .. . . ··- .,, _, 

• .:·'·_· •• _:.-::·~-:')in, ordinan_ce ·-prohibiting<t:h~:,· ,uiu/t~·:"_o·~fJ.;e·cf: l)_oJ.c:"l'.:_:~;-~ps;, .. t9:-;iti!!P--:-_-~pitjta;J.._s . .- :-·.- . .-.-,=!:.;,(~, 
•• ·>:·.~-.-, --~in. thei:·t~n ;,"::_ .. The: only :st·a~:,~:-"l"egis~la:t1on: ·dea13:~~!"t"h''."~~if·s:1ibJ·ec_E7 :-·<:.:.,<:-i:-~~n.: 

, .-•·••-•-•• •··• • • •• • •, •• •• • • • ,-,:~-~- .·•l • ~.-· ~.··••. - .~;.~;:,:,;-· .•· ""::.:;..~':~·~i:=:::: ·~':!.-~~~~Ci-;-:-:· :or",• ... ,J.. -.•• .. -:.•·•.-; ,;, 1-:-P.-•"": • ••• • -- • -· -0£·-1eg hold ·t·r·aps ·1s 12 ·1-1 R. s·· ,_. ·~~-:- whj,i;;b ··pJfo.v1dej··.;· ::·,.s-••· ·.,. -~ . .-.,--. •. • · _,,_ . . ,.:·=-~ .. :, .. ·_ ·:,· 

•. ',' •. :·~· • •. • •• ••.:.~~:>?,.'::f :·~~;ti• ·~):~~{11~t~~~;:~cl;l;;;.S~~!·%:tffifo:~~::~i2?:~,:~••,'Yi~: 
auxiliary teeth on any leg hold trap set on 
land." • 

The town of Addison curr~ntly has an ordinance prohibiting ~he 
hunting of bear with dogs from June l through _the. first Monday 
after Thanksgiving. The orily state legislation dealing with the 
.hunting of bear with dogs in thfs period· is 12 M.R.S. §2355-D., ._ 
which provides: • • • • • • • • 

"It shall be unlawful for any person or 
... ·· .. .. ·•.persons hunting together., .to· use .more than:. -, · • ::~:·,;-'.:/.~ . .- ·: -.;. . :.:,.;_\. ·,: ... : . 
--~-: :;> . .-'. •,• four :.·dogs" .at_. any< oriia'.-tim,r:_::ft:,£':the".· .. p,irp_os~--?.::~i.-~;.~-:~:!C\~~::~;:.?:·;';'/~i~~ 

.. i::{i ·:'0~ ·h~~tinil bea:: _. -;i :· yys:c::ct/\· )? t}'F;f lf ~?';;,r:::f ;';'{{{:,: 
. : -~- QUESTIONS AND ANSWERS:· ·:no these: two ·statu-tes··pre""!'empt; '.-the ···;.:.-.. : . . ::·-.. ~·'a·:-· ·--

: :::.::i:· ,. •. res , ~cti'v"e• •. f i"e lds. · 0 f. -leg· • nota. ·: f ra p_tjin"q ~'~lid : Jitikt:i~g:> :r;>"f-.Ji~~i~ltli~:_,· ::~:'/.:::::-±:;.:::~~'~) 

;,.07 .•. • d<>g;:~,~¾s~~/.t~:~",ide~;4:.~~~~~i¥~}~~f~~&l~'.if~i[Z•~¥-Z:f:,ii~:{0tf~1~ 
REASONING: •• In. Maine., as in all states where. the '11home rule' 

principle has been made .part of th~ state's coz:istitution o_r 
statutory law, the general rule is that if there is a direct 
conflict between a local ordinance and a state statute, the state 
will be deemed-to have pre-empted the field and 'its statute wili, 
therefore, prevail.• Me. Const. Art. VIII-A; 30 M.R.S. §1917; 
Burkett v. Youngs, 135 Me. 45~ (1938); 5 McQuillin~ Municipal . 
corporations., §15. 20-: (3d ed. 1969); 62 C.J .s. Municipal Corporations 
§§ 143-45; Opinion of the Attorney General, May 1., .1975 (copy 
attached). In particular, the statute cited specifies that: 

. . . . . ··- -~· -. . . . 
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"Any municipality may, by the adoption. 
of ordinances ... _exercise any power or 
function which the Legislatu~e has power 
to confer upon it., ·which is not denied 
expressly or by clear implication;" 

. . 

The question then., since the. Legislature clearly -has the .-power to .. _,_ . . 
• .. :·_ regulat~ .the manner ·of ·trapping a-nd hunting· ·o·f animals, ._is ·whe-ther-·_- -.-: '._~ ··:_:••< • • 

.. ,: . -~--·'.-~t . ~-8:~_: ·•.i~iri~~d ___ ~~P~-~~~~y :or_ -~Y._ .. p1=-~~::·.~!?E!:,~-~~~-~f~; :;7_f~-;~~e}~~~{~-~-~ , •. ,. :·;~· -:•:_:.-:.-~~-~-, 
-_-_ _. ~:-.p~l_it.ies· 'of .the ·state;~ the gQ°wer· to~-.--prohib1.t·~1e:t ·.t~aps·.~o'r.~h.unting .' .: . .-."'. .... :-: ··:.'..-:· .. 

•. > : .. ~-~. ~~~]:.::,~~~;-~~~:.:( :-:'.-.~-~\ .. : ~~-'-~: \_-~·;ff::·\_: . ~j _ _.:._~':it; ( ._:· /: ;_. · .-:--::·~~t?:: _/ _-~:,.-:/ : ={·~i~t~~\-:-:.\:.::.·-~-.'._·:::: .· __ ·- .. ':-.> • 

. _ .. _ .. ~ :'. ·7·:-·: ·:·:~~-,-~i"'"~pirii~~/the:. :c.egislat~re/ ~:a_s ~ ~ot :g~n'e(:fh{¥-~al!~.):~ih~ _'· .. '.-· ... .. .. -- . .. ·-_: 
-:-.--.. ~ .·-tec;t~s~ation lri qu,e_sti_o~ . ~ez:::el·y _~p~opiJ;>;ts . th~. ·_us~·-.}).f_ ·.:cEfr.t~i.;1).<i;;nds· . ·:_-:·'. • .. •. _-: .-.: ·,. 
i .·-:-_ ·_·· ·Q.:f leg,;,_•ti-a:ps -~.nq_:,1;~_e .:j1j_e-.o'f _rnore: than.-~ ·.·cei°tai-n>llumber-; . .'ova·ogs·· in · / _,.:. :-:· ·:'.i: ... ·:· 
~:~;=: .. :~unt_i .~~tlie_ar:._-: ::.J:t-.·=c~tain~y~-::~_oe_~:-~nQ_t.··~~ip~efa;ty:':.deiiy:;~m~1cipat:t1:f~s.·:--- :~~/::.-~~-::: 

.. , .- • · • • • \ •••-. • ~- .. - • . . •• • • • .• • , • , ,. ••'" • • .• • • - • ·- • ' •• •" • •• -,. . ,••'(.- • • - •·•• /~ . ......... .... , . .. ••I •• , :;., ._· •- - • ••••· • _, ,•-,;.• 

• _.~_. __ ; €_l~e· p~~r_;;t~o- piopi}?_i't : _leg · :tr_aps~-~nd·)'(u~:tI?,g'·-bear :\ii:it.h~...Q99's '· •;;;::::_ :'.:·· ::-·:_: .. ::-:·., .-:~-.-.-- -_~.;..'.: •. : _. 
\ • .. • . .- _· '"),l tog~th·v:, ... nc:tr.··aoc=il~i t .·so .,ci'ea~iy·:-~aithoi:lz~ <·~ttt:ff·,.act'iyitiei ~':a:a'-_:':/; ,;"' ·-:·i -::·-:---"i--;,:_; 

= --~ .·_. ,._. ·:t.o_ am_oun1: ·.::~o,-'·a _- ~d~rfia~. ~f-'·ci:e:~--\J~t>;1~_a:.~t#~:;=~~~:~~~~:):~t?~~f-::~It~f:1\T- /:; _:': ~~>;r:)~~1~~~ 
· • town ·to · prohibit -them.· These "statutes .. wolild .pr"ohibit. ·the·· town·,, ... :-"-··:· .. ,- :..- ·-.. · ···\•:_;_ 

froin authorizing t,he use of ieg .traps with auxiliary teeth or oi 
~ore than four- dqgs in hunting bear, but it cannot be said that a 
town is prohibite~ from banning the use of such traps or dogs 
completely . 

r ~ ,if~Oat#( 
CABANNE HOWARD 

. . . ·.•··: ,:,·\:i;:~Fi:/Et · ...• '.::\::\ s~;}ti-:t1:1:~;;;~i~l!~~~~f t~;m\:tt\f~{)~E:{•::: 

*~-\~ 


