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· · STATE OF.MAINE._· 
Inter-Departmental Memorandum Date March ·11, 1976 

To Richard o .. Campbell, Secretary 

FTOm Phillip M. Kilmister, Assistant 

Depe:_ c_o_m_m_i_s_s_i_o_n_._o_f _ _ P_h_a_r_m_a_c...:y~---
" 

Dep Attorney General r:. _ _____ _ _ _ _ _ ____ _ 

Subject Osco Drug Advertiseme·nt in re Discount~ on Pr·e~cription Drugs 

Your· inquiry ·under da.te -~f March 3,····.1976, .. relating t·o tt,:ie -·' · •. 
advertis_ing · of prescr.ipt_ion drugs by the vehicle .of offering_· ··_. . . •. ·-::_.. __ ··:.' . •• 
discounts on said· drugs,.· through the redemption .of. ·coU:pons'-;0by.· '._~ ~_:_· . • _ .. :·· •• • ... . . 

·_.,,. --purchasers-·thereof, poses an interesting question . .-:·:·: . .- ·_._ .·,-~;.:·-~_:·_._, •. :_.·._ - · ... _: .. _.·:;, 
~.~ :.;_-··.·:.:.~ .• •• ••. : ... :. -:~_-:·-~·.·· . : • ' ·:. •• · .. ,. : .. :. ;-.; .'. :_. ~ .. -· .··-~··:-::···">'.:.: ·.::.' .. :!~.-.~~ .• t·."/:~:.:: ··~~--.··.·. •• .. ---~-:-.. _ .. ~~~.:::. 
- -·,.· ···-·, ·::our prescription drug:·advertising·act ·(P.·L'~·:•1975,··c-;·· .257)·; Title·.···-· 

,.·_• "":::_··. • 22 M R S '·A § 2204-D • reads ·as· follows·• • ; __ · · / '··. ·.-. :·=-~· .·.· - : ... : • .,.=:1~!.-.. ~ ,: • . .. • . . .- ·, •. -~- • -, ·-,~ 

-- :~;--~·:+:.- • .. ·, ~- ---~.:~-~-:: '~-- ... : __ .-.~ ... _: -. :_· .. '-~- !~ -· --.· •• _ ... _'.-· .:·.-,;:-~--<~-~:.-:. -~.--.-.• ~--~;:>-···-:·> · .. :. (;·:·~-:-.\.:::·::.>.·,:·.::•E~f:.·Y;:·.::~ __ ·: :_-.! __ ·:::: .. :: :_= .~·· ·<.~-~~-
,, ... :· '. . '':.~·- .. -···_- • "It shall be ··1awful for· ~:ny: pha."rmacy /'-:: .- •-:"_._~'"'.:~~~-~~t::-: ._·.; ·-~---.-·:-. . • .. :· _- ·_ ·_. :L 
:·. . . .. •.• •• pharmacist or· other ·:1icens.ee·- of·. the .Board. ·.· ':·:.::·~~it/:: ... ·:·--'·.>··~---·· _· ::_' • 

'.~$1(]:\;~: ••. :UcJ~::;:;I~~~=~:~trf ~i~!i\!~~g!z~~!!~J~;~~f: :;,;i:$~f,:._ ;;:~:;;~:~;'.ii:1 
• • any ·drugs, medicines or applia11-ces. as • • • • • • • 

de~ined in 21 U.S.C. 32ll(g)(l) which 
bears the legend 'caution: Federal law 
prohibits dis1rensing without prescription .. 1 

such advertising may be according to either 
the brand name or the generic name of dr~gs, 
or both. No g ifts , premiums, trading stamp s 
or bonuses shall be associated with such 
advert1.s1.nq . 11 (emphasis . supplied) 

Where neither the name nor the price of a prescription drug 
advertised for s~le is specified, there appears. to be no prohibition 

.as to the offering of discounts or premiums rel'ating to said advertising. 
It is therefore my opinion that the "Osco advertisement 11 under.analysis,: 
does not constitute illegal advertising under our current statutory law.· 

.... ~:- :.".: ::i. •.• .:.: • -::-.;p~ .-f~,,~,-,~~g, ·_. I ~ae~. i_~-: . ~~J?9f;,_a n ~ : -t ~:. ~~:~i-~-~--·: ~~µ_.t~--4-J.~-~--:~ ih;:k}i~-•: :s.eem~--~ ;-~LL:-~ -.~··:-~.: 
. ... ~-::.~:·c1e.ar·-. tha. t ·in ·order to proh1b1.t_·all ·advert1.s1ng ··of. prescripti'on • drugs ,_..-. ·,.-, .:.-. 
__ .. : . .-.>._~t discount prices, that Legislat;ve edict is-.necessary .. to~e.f;fectu·a.te ._ .. • 

.. ,..._, ____ ,·:··:_-such· a ·.result~ and the Board· of __ commis_sioners:: of ·_Pharmacy/·'·'as- al?, . . •. :-:·. · ..... .. _;, 
.,:::: ··administr~~ive agericy,: does not ·appear ·to posse~s. :the authority to ·:· ·:·:· _. . ·:<, :::: 
• promulgate a ruie or regulation which would prohibit ai"l • advertising ··•· • • 

of prescription drugs at discount prices. This precise issue was 
recently decided in the case ·of Mississipoi State Board of Pharmacy 
v. Steele. 317 so.2d 33 (1975). 



Richard o. Campbell, Secretary 
P.age 2 
March 11, 1976 

. In the above-designated case, tw.o apothecary s·tore 1i·censes 
were revoked because the managers o~ separate pharmacies in a 
corporate drugstore chain placed newspaper· advertisement~ of~ering 
blanket 10% di~9punt~ on .. the purchase of all drugs, in·cluding .· . . 

·prescrip'tion· drugs.-. The :basis ·for revocation .. of licensure ·was a:·: ·-

regulat:i:on:·_piom~lgated ,by' the Mississippi ..... Board _of .Pha;-macy which • • · 
• prohib:i, ted all advertising of discount pr·.i,-c~s in relation .to pr_~scription 

.. .:··_drugs·~-:• ·~-T:tie ~fssis·si•ppi court;. inva:lidated said .-prohibi"tory·:ru;te .and .· • : ... · . 
. .... :. . empha:t:,;_gally q.~~ieg ... th~. ~pa;c:d 1 _1;1 ... a~thori~y_·_t:o. p:;-omµlg~te,_,p_a,m~.~-; __ ,~-- .·.· .. ~--~_ . ..:.:: :· .. ·~ .... ~·. 

:;-.'" ·:.::_· '.·-.•.. ··._:~:~·:~.·:~--·:·: ..• ~t1~~~~~~~:~:;~;;~·::.~:~·~ ~-:;_~~~~:.:~;;;··: ~~~-)~:~~: ;~~ .,:~-~,t~;~~--·:,t~J.;~;f?)i:/~: ... :::.;·.;}\·.-.. ~~~:::-·;: 
:.·:··.: :. ·.: · < t6ry_ autho:?;J~y; · either._ expressly p~_.by impli·ca.tion·, .-.·.'.~::_-;~_=:C:•. ·.•.-.;\·.·· _ ;:;:- ·_. ... ::'~:(~· 
·\:" . :·:·· to · issue .. rule whi"ch provides·-·that·a'dvertising ·of ... a .. ·, .. 0:<:=:· .. :.-:. :.. ·: . .. 

-...... ·.-._.- -: .~ .. : ... . d~_scou1:1t .,.c;>n · pr~scr_iption. ~rugs _ cons~~_tutes .-fal~e . .-:· •. -· ,:_-.::.-{:· ..... ·.,.:_-.· .,:.>::.:·~·-:: .. _:,;,,_.-:.;-·,~·:··::· 
•• . •: ' :··,;.•_.: /_-:and .·mi.,s:J_eading' ·aqvert_i'sirig.: '!,P,d•:-~hi~l?, ::·p~q_h_~~A:ts . -~-:U~]}-~+,•-i, ~:.,.: .:.,..:::::~ .. ·.-.-_"·::~·':;_' ::"::..·:~:-.::;_r:_.; __ 

:?;r_:::- -:{:~::Y.~-;~:~~1.~.!~-~~f!J~~~~~.:.i~=- ;.tr .. .-r.· . .,-_:·::Jtf\\\/<:··>y;:·:::t-G/}(\S?--:=~-J:'{:.:\?:_.:'.~<rs-\S~{:}t_~}::~~-'.-~.---i~~-;-:,~~:-i::"/: 
·perhaps of even greater significance was the Court.1 s decision : in 

Steele, supra~ that the argumentation that the prohibit1on of advertising· 
discounts on prescription drugs can be buttre·ssed upon 11the need for 
public p.rotection 11 was· totally without merit! The Court ·cited the cases 
of Mary land Board of Pharmacy v. Sav-A-totl Inc., 270 Md. 103,. 311 A.2d 
242 (1973)~ Pennsy lvania.State Board of Pharmacy v. Pastor, 441 Pa. 186, 
·272 A.2d 487 (l97lb and Stadnik v. Shell~s City ,· Inc., 140 So.2d-871 
(Fla., _1962 ), all of which have flatly rejected such a contention. 

The above cases are mentioned simply · to i~l~strate the -gravity of 
concerr_i which the various courts have shown in regard to the prohibi tio_n 
of ·advertising of discount prescription drugs~ 

01~ )p! · "'-:°7.A/, 0 il )"'.'/I - .. 
. · _ .. _.:_.:,_,·:·: , /.d:;;·~'62.0 Z:.·J.~~ ~ '·. . 

•• • --.:(_:~- _: :::::;~_:.:_.;$;:;·~~ ~ ~~-.-~~~~;~~~~~~ :~~~-; ~-:~ .. ~-,--~:~-~~>~·:,':;•:·<::--.~~~->\;:~ 

\-'_;:;,; .- ~::-----:=··_,'.:_ :~-<>>~ ·.-.:.:::-i-~;f~?;::r _::_:< :~ -::::_:~ .. \.·t;/ .. :·:.::t~ ... 
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