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11 •. w. McKowen. Executive secretary 

s. ld.rk studstrup, Assistant 

Bail commissioners 

March 9. 1976 

Maine Innrance Advisory Board 

Attorney General 

Your memorandum of February 24. 1976. and ita enclosure■• raises 
the question .of whether bail commissioneira are ccwered under the State 
of Maine Blanket Bond isaued by'the Maine Bonding and Casualty Campany. 
It is our underatandi119 that this concern stem.a from tho poseibili ty 
that bail security being held by·a bail COIIUlliaaioner could be stolen 
or otherwise lost. The answer to your ques_tion i~ negati've. 

The Blanket Bond provide■ coverage for loaa of securities.held 
by the state as bailee, trustee, . or custodian while they are· 11 ••• 
actqally within ariy premises of the Insured [the State) ·or is wi-thin 
any recognized place of safe deposit., or ia • ••• .. in the custody of 
one qf the Bmployeea .••.. 11 Bail security held by a bail commiasione:t· 
is to ensure that the accuaed will make himself available £or judicial 
proceedings. It is returned if all conditions are fulfilled or for
feited to the state if they are not. Therefore, unless and until the 
accused breaches the conditions of his bail,, the bail security is held 
by the State as bailee, trustee or custodian. The most important con
aideratio.n for a bail commissioner would be possibi.e losses occuring 
.while the commissioner holds the bail security at his home or place of 
buainea•. . Cqyerage under the Blanket Bond ill these circumstances would 
clepend on whether a bail commissioner is considered an "employee" of 
the state for these purposes. 

'l'he term •employees" is . defined in the Blanket Bond as 11
• • • any 

official or employee, but not to mean brokers, factors. commission 
merchants, consignees or other agents or representative■, or any person 
not in the direct eme,l oy of the rstate] ." Bail commissioners are 
appointed by the -Superior court or a JUstice of the supreme Judicial 
Court, and hold office during the pleasure· of the superior court. 
14 H.R.S .A. s 5541. They are aubar_dinate officers of the court 
·exercising tho,e pc,wera which are conferred on them (14 M.R.S.A. § 5542) -
and, a■ such, may be consider~4 to this limited . extent ~ffic:ers of the 
state. BoWever. a bail commiaaioner cannot be considered to be in the 
direct employ of the st~t~. Bail commissioners are in neither the 
classified nor unclassified service~ the state. 5 N.R.S.A. Si 671 
and 711. nirthermore, traditional definitions of employment place 
emphasis on reimbursement for services perf~med and control of.the 
performance and result of the services. Black's Law Dictionary . 
Reimbursement for bail commissioners~• set by statute and is in the 
form of a fee charged for each time they take bail. 14 M.R.S.A. s 5542. 
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Thia fee i• collected fr0111 the accu■ed; not the state. n&r1h•r•or•, 
while the 4u·tie■ and pcwers of bail coauni••ionc■ are ■peci_fie4 and 
limited by atatuta, the coani••ioner• typically 4o not receive on-9oing 
■u.pervia~on in -the per.formance of these duti•. 'l'he pae·ition of mail 
commiaeionare vi■-a-via the state could be more cloeely analogised to 
the poaition of an ind•~n4ent contractor than that of an em.ployee. 

A bail cammiaaioner ia not •· paraon in the direct employ of the 
state, for the reason• atatec! abciv'e. 'l'herefora, it is Ol.lr opinion _that 
bail cemmi■aiona:r:s are not covered by the State's Blanket Bond, a■ 
pre■antly written~ againat 1011• of bail aecuritiea while held at tb• 
cammiaaionar·• • home or place of bu■ine••. Thia opinion conforma with 
your indication that risk• of this aort were not con■iderec! in cal-i
cu.lating _the premium for the preeent ·bond. 

Sl<S1rafe 

S. IC:RK S'l'UDS11'RUP 
Assistant A'ttorney General 


