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Eonoi::,;1 i._1 le Boni.1i•;} D. Pos ·c 
House Chamber 
Stat.-3 FiOU3e 
Augusta., Maine 

Daac Representative Po,t: 

.Peb.cua.cy 12, 1976 

This letter answers rev.e:cal quesi::.:r..ons which you have pr esentcci 
orally to this office, concerning county budgat 1aa'.:.t.ers. The quostions 
an& c.H1si;.,1e:i:.-s a.::o s0t forth. bc.,low in soi:ic1l f;:ishion, and xac t:.ur; 1 
assumptions will be given with. the question wh0.i:e ncci.."::ssary .. 

1 .. Assuming.that the· lE:-gislatively approved 1$75-76 budget for a 
co1.1nty included salary increases i:or deputy sheriffs., bl!.t due to .:.i mis­
unde.cstanding of the minimum sala:cy· provisions of 30 !'1.R .. S ... A. § 950. 
these increases were not. paid in 1975 - "What obligcd:ions do t.L1c county 
CoTT\r,lission,:rs have t.o affect the pay ra:i .se for c1epu t:.y ::-;b.eri:i:f.s, i:-0 tro­
c:ctiv0ly for 1975 and prospectively for 1076,' 11 

This office has consistently t-uken the position th.:lt the county . 
aerives its powers solely from the Legislature and that Logi~lat.ivc 
approval 0£ th<.:f county budget <'!Stirn.ates pursu;.lnt t:o 30 M.R.s.n.. §§ 253 
and 253-A is a direction by the Legislatu:.:e that fur..ds oi::ltaincd '.L:ror,t ·the 
county tmi:: and othe.t: sources are to be c;~pcr:.decl in accor.:lancc \·:i ~h that 
budget. Atto::-r:ey G<::neral Opinion* August 14# 1975. rt would follcw 
109:i.cally thc:!t the County Co~missionerc iuust expend county funcl~ ~r.; 

· allOCi:lted ln the ·budget .. unless the Legislc!ture h.2:s given the co;;'.tnis~;ioner 
dizc::::-etion. in making expc;:nc.itures in a specific .:lrea. 'l'hc I..cgi:.:;l<'lturc 
ms g.i.ve:-n the County Conr;iiss:i.oners such uiscrotion. ·with r"-'!g,.:n:d i.:o ucput.y 
ohe.ciff.l.. 30 H.a.s.A .. 5 958. Aft01:: citing the minirr.urc~ cocnpensation. for 
de~i..lti~B with different t:caining achievements, section 958 states, 
11such con-Lpt'::n.sac.ion s'i:'...all be e:::l t:.::iblished by the respective count.y 
commizsioner.s G>nd. paid from the ro.spactive county_ treasuric::i.. .. .. ~ 11 

The co:.11:iined effect of t.he legi$latively appt'oved budget. and 
~cction 958 would be to give the co..inty commissioner.3 certain discretion 
wi t:hi n r;-iaximum and minimum limits.. The maxiraum e.xpen.di tur o for 
deputies• .calaries would .b~ the. total alloc.::i.tion for t:hiD pur:-r>o::.e 
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in the budget, while the minimum for a given 
958. The county commissioners arc :::.·equircd 
tion to be puid, but th~ir only o~ligation, 
the ccx~,pC=i1.:3a.t.ion within the stated lirnit::.s. 
ei t...'1.er prospectively or roti:ospactively. 

deputy is set by section 
to cst:::blish th.e com_ponu.::i.­
~s 5Uch, i~ to c3t~blioh 
'.£'his an~iysis wou:t.d apply 

2.. ••ca;i t:.hs county cori:anissioncrs hire a person to fill o position 
1.-1hich was not approv-ed in the oou.nty line item bud9et? 0 

Th~ .:mswe.1: to tl;tis question i::::l 9e11.e:cc:.illy neg;:11..:ive.. CounLy line 
i t.-~i,i bti.~g0·i:s contain a ns ·-:ila.i::ies and \.1iag~s De!:ail" which lists t:h~ · 
.buageted sala~ies and wages by position.. .'r:~1.ese list.s are usu~lly 
qui.te de·cailed anc1 would include eve;:y anticipzitctl position. In keep­
ing with i.::.he opinion of this office that legislative approval of tho 
budget is a direction fronL the Legislatu.ce that. county funds sh<::lll ha 
spen-t in the app:coved m~n;:1er, t.he county com.m.issioners ma:l not hire '-' 

· pe:cGon to fill a posi tio;J. which was not includ•3d in tha budget .. 

It. should ba recognizo::::tl, howeve-r 3 that unforeseen emergencies rc,ay 
arise which would require t.h.e cor:.".~.issioners to hii:c additional p8:csonncl 
on <=.1n in b:.!rim basis.. The COift.u.Uosion.ero do have i:.::i.e ;:m'i.:.i1.o~i ty to u;:.:;o t:h0 
conti11gant account to meat emergencie:s, so long as the accotmt is not 
used to circumvent legisla'i:.ive intent.. 30 H.R.S.1~- § 252, Atto-:-ney 
Gt;ner.al Opinion., January 29, 1975. Since it. cannot be p:cesumEH:l tl.C.:.: 
the t.egislature would intend to hari1string county gove.cnm~nt. in copin~1 
with err:e~gency situations., · in· our opinion lim:i.ted, int.ex iirl hiring in 
s1.:;ch :s:i t:ua;::ion woulc not be p.cohibit:ed. even though th~ ~ositions ·t.:,,_") be 
filled were n-ot ·included in th~ b~dget. 

. . l . 

3 ~ "C~n · t:he · county co.\i~~1.issionero hi:ce a r.,ersc,n for a po.si tion ·at 
a pay r.nt.c .wl~ich exceeds the rate uutho-ciz~d in the county lino i"i::.01-a. 
bu¢.tget?" ... 

The· ans~ie:c · to this question is gener~illy 11.C:!gativc, qu.d £or: the 
s2.r;,e r<::asons as sta.t~d in answ:;::r to question number 2 •. In those cases 
where 'the cour.i.ty COC\'.missioncr:s are given di!Jcr•.:!tion in. setting p;:iy r.:1tc:J. 
sucn as deputy sl,erifi:s {30 N .. RwS.A. ~r958] and clerks (30 .M.R.3~A.-
§ 801), ti:ie lcgislativ-e-ly app..t:oved budget acts as a ceiling £o:c the 
pciy rute. · · · 

4.. "Can the county commissioners., without further action by the 
Legislature., use monies available in the county cont:ingent account to 
J?i:lY £or .:::n-;;pen.5.as which. wa.ce budgetaci. in 1$ 75 but navl'.:!r exp-anc10.d, 
specifically the pay raisQ for deputy s:i.1.eriffs'?" [See qusstioi1. ;J.;·l] 

Tho county contingent account i.;;.; es 1:.:.ibll'sh6tl by 30 N .. R.S .1\ .• § 252, 
which reads, in pertinent part: 
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"There is es l:::ablished c:: con-i:.1.ngcnt i'.!ccount in 
each county in an amo~nt not tc exceed SS0, COO. 
Such fund::. a!, ct:C8 avail.<-~.i:>le i:o each co.::!'lty t,.2.y 
be t-:.»ed fo:.: thi~ pu:=pc::.e. '.i'his fu!'ld shall .:::-1.~ 

~1~. £or '-:!.1.e.-.1:gency _ _pu.::--oos•~~ 01:11 v at "i:i1.e <1i5_-:-_ 
r::,:-t:?·t:~op o:t _ _!:.,_h.";' co•1nt.v C0\!;!:(1.Ssl.oh":!C'3,. ::-\t t.h .. .:: 
encl of 0;;1ch fi:3c.:::il ~rt~a"i: ti:i.~.c~ :;;hall i:le t . .'.t:,Jns-. 
f ~:.:red from unencumbe.cod <.;oui1.ty funds an. a,~oun'i::. 
s-uf:'ficicnt to .i:'t;-;;;toce. :::i1~ est.a~iiBht:d co,.tnc_y 
contingent accoun-:: .. ,; (c;;1phr.1sis p:covid,:-::cl} 

The Le-gis1'1tu:ce l1as i)Stablish:~d ttlit:. <!t."'.!CCUilt; st..at:erJ :L"t .. t::; -t:o b.c~ used 
for· 11 emer9ency purposes, 11 and has vested dat.ermination of whu.t con­
stitutes an ",.3me·cse,1cy" in t.h~ sound ju(.:rgmen t of th~~ count:.y conwiiission.oi:-s • 
.Attocney G.:.:n.er.al Oy:i.nion~ Ap4°tl 30, 1975.. 'l'hm:efo.ce,. no further legi.sl.:!­
tive zction wouid. be nece:i--;s3ry for uoe of t.h~ cont.ingent account., if the 
county commiss:i.on~rs ljiave d1.;;te.cmin1;;tl the:.:e :it; an ")c.1.e:cgencv. Since 
determina.t:i.011. ,that an '"en-:ecg~n.cy 0 l=::xist.c i~ within t:ha discretion of the 
commizsione:.:s and would Ut)p~nd on r.111 su·croun.ding ci.rcumstunces 1 we 
cannot stut•:> wr:eth~:i: · the n~ce~si t.~ .fo::c · a .:::t?.t.s70i.)1:tiv0 p_.:iy-:caio.e for 
c1eput.i:-cs ·would bs.<; considc.ced such e\r.e::get1.cy. 

5. "'C.:l!'l the county comrnissioners transfer func1s fro.--.t the l.975 
surplus to the county con tir:.gen.t: accouut a lld us,~ th"'¾se funds· t:o ov0rspon(l 
a J.in-3 i te.n in the 1976 bud:got without fu:i:-t..h0::: l.egisl3t.:i.vc. ac i::.ion? C<ln 

· th~ C()u.r.:.~- commissione:.:s u~, ... ') "i::!1eiie .Eui-...us fo;; u1c1;tii1g n.,:>n-bucgc'b~d expen­
cli tu.~,::is, .::.pec::i.fi..:ally co11 ·t.inuing "t~:.-:?! sal;:1.1.:y ·of county r)rnp~oyees w1H):3f:.'I 

fede:;;;;a l funding . has . b~en t~..:-ml na 't:-::?d?" 
J' . 

Bath 30 M.R..S.A. § 252 [quoted above] ana 30 .M.R.S.A. § 408, con~ 
cerning "tim:plus funds.," allCf.'-1 i.:h.e county comcn:i..~:;ion.9·i:s t.o u::..•..:: uu.cplli::s 

· funrJ.s run,!:-ioended i:>alance:-; ::ind act.ual i:0venu,._;: in ':}::;~c~::J~ of ~rd.:S.1:\;-;1t,,3.;;) 
t:.,:, :-i.:-t:?sto.ce ... th~~ ·-.con.tJ.ngent account dt the end of any fiscal· yr:rnr. 
Eowev;::,,:-, agcYi.n u.tili~.;::i·i:.ion of fun.els in the account. would de,?0:.1.d u:.)on · 
w;1ethe.;; ·;-_h,e co'..l-:1.ty comi";\i:;;sion•:!.cu dec..:ido th~t i..:here i!3 an "omf"...-~gency. 1

• 

~;pencil tuxes n;~«=::d-Gd to meei:. an unfo.!:'cseen em.e:c~Jency muy •~Y.<..:eetl cl.:!:ci.:ain 
lin~ .it,:.;,: ;;:ltr!ounts l.n the county lll1.dget. l-i:owaver, t.he con.t.ing•~ni:. account 

·· should not. be used a~- a m~chan~.:i;i, l:o clrcmavent l~gislati.ve uut:-lo.:cizat.ior 

.f:i. "What official o..c officials on the county level have the 
r.esponsibili ty for· ensuring t.h:lt county expenditures st:.c!y within the 
budget limits as appi:ovad by t:1.c L~gislatu:co?" 

. ..... . t' t ,, t . . 'l'h•2i un$wer to 'i:.hJ.s quest..:i.On J.S fl.a ~f1.e coun y c0Gn\u.s.s:i.o:n0ro, as 
t11.e. chief aclministrati.ve office~.s of county governii\ent, .ur(;' rcspon~;ible 
for ensuring that e:x:pendi tures stay wi t'1.in budget lim.i tG. 'l'i 'tle 3 0 
H.l:?. .. S .A .. § 251, conce.::-ning the com.missionars • duties, provides in pa1:t: 
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"They shall examine, allow o.ncl settle c:.ccounts 
0£ .· t.b.e .cecei.9ts and exper:.diturG;<;.; o.!: tho raoneys 
of the county; • • • have the -care of its pro?~~- ty 
i:n''l.d mi:i.r-..ageraent of i i::s bus in.ass; • • .. keep th.cir ,·' .. 
book::. .;1.nd accoi.:.nts o~-i .such for1,,s a;.d in s\-;.ch " 
manr.c;;;.t: as ~hall be z.ppr:cvGc1 ;:;y t:h(:! St3 tc Dcpar t:- · 
tr.ent: of .Audi.t; and per£orm all other dutiGs 
r ,equir<:!d by la.w. 11 

The: c..:ouni.:.y co~miszione:cs 1--...ave exclusive Jurizdfction, with reg;:ccd to· 
. ot.}ie.c ~ou~1.t.y officers, in 11:iatters of cnunty pcop•.::?:cty anc1 £isc~l man-:igc­
ment. _::va ·::. c3_p':::!t•:::ctive Agency v. 1:nhz.bi i.:ants of 82;.qaaa hoc Coun ~, 18 
A .. 2d 303 (1941)_ Th-~refore 1 it is the corc .. -r..issior1e..:s.·who must b,~a:r: the. 
responsi.biJ_ity oZ keeping expendi'i:.ures·wii:.hin the budget. 

l hop~ i:ho3e ai:1:;.wi;:rs to your questions· will De helpful_ !?lc.:ise 
coutinu-?. to call on us wheneve:c you £eel we m;:iy .be of ~ssist~ncc. 

Sincerely~ 

S _ Kl.RI, S'l'U.:)S'J:'f{Ul, 
As5istanL At~orney Gcner~l 


