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✓ 

George c. Gormley 

Joseph E. Brermen 

January 19, 1976 

En'ViroDlll.8ntal Protection 

Attorney General 

:Sy m.em.oratl,d.um of August 11, you ask a IIUID.ber of questions conoernillg-the inter
pretation of Chapter 539 of the Publ~c Laws of 1975. Some of these questions appear 
to arise out of the activities of people who left the Depar-tm~t of EnvircmmentaJ. 
J;>rotection prior to the effective date of Chapter .539.. An. opinion of this office for 
the Public Utilities Commission concluded that Chapter 539 does not apply to persons 
who left State service before its ·effective date. S:iii.ce this opinion disposes of the 
specific cases you raise, we will not attempt.to dete:rmine whether those activities 
wou1d. have been covere.d by Chapter 539 had the employee.a iIIvolved left State service 
after its effective date. We will attempt to answer your other questions to the e.:rtent 
the facts available pemit. • • 

l. "Are members of the Board of Env:Lronm.ental Protection considered State 
employees wit~ ~he mee.niDg of tbia statute?" 

• Yes. The only indivi.duals covered by the statute are melI!,bers of the 11class1.f1ed 
or unclassified service" who are "employedu by an e:reoU:tive 98ency. 5 M.R.S.A. 115-l. 
Members o.f the Board of EnVircmm.ental Protection are members of the unclassified 
service as defined in 5 M..R.S.A. 1711-~. Further the Board members are for the purposes 
of tbis statute to be cons~dered "em.ployed" because they are clearly in the unclassified 
t1ervice and they provide services ~or compensation-to a state agency that is not sem.i
indepement suob as the Maine.Guarantee Authority. rbis opi:1.ion should not, .however,. 
be construed to bold B.E.:P~ members state employees for ~·.matter not addressed herein. 
The key faotor here is their status in 11unclaseified service." 

2. You have asked tbree questions with respect to Assistant Attorneys G:·eneral • 
assi&D,ed to represent the Department of Envirozmiental Protection while serv:IJ:lg as such. 
Beoause of the variety of conditions mi.d:er which representation may occur, we cannot 
provide precise· answers to your questiOilS outside the context of a particular c~e. 
The .follow:1.:cg general observations may, however, be helpful.. The_questions, matters 
or ca•es with respect to which Assistant Attorneys Gene~ counsel or represent the 
Department of EnviromentaJ. Protection are subject matter di:rectly within their of
ficial :r.·esponeibil1 ties. It does not neoessari.ly f'ollow, however, that a.ll of the 
activities of a department are subject matter within the ofiicia.l.. responsibilities of 
every Assistant Attorney General who represents or advises that department. Because 
the lal:lguage of Cbapter 539 io somewhat il:ldefinite, such questions will have to be 
resolv~d on the basis of the facts and circumetan.ces of each case. 

Comparison with the analfi!&OUS federal statute, l8 u.s.c. 8 .207(a), may help to 
illustrate the intended breadth of the tezm "aubJect matter .. " The structure of the 
two statutes is sufficiently similar to suggest that the federal statute was, in part, 
a model for Chapter 539. The federal act, however, restricts former employees only 
with respect to a "particular matter involvirlg a. speci:f'ic party'' Bl'.ld a matter in which 
the employee "participated perso:na.lly and su.bstantiaJ.ly.11 It seems that the Maine 
Legislature inte.tlded a broader prohibition. Thus, the federal ban becomes operative 
only i:f' the fozmer employee's work involves the same parties as were involved in mat"b:!re 
he worked on while employed by the goverIBD.ent. !J?he Maine statute miq ban participa
tion by a fem.er employee even when the same parties are not involved. 
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4. You also ask whether a particular :federal program, whioh is directl;y
ca.rried out by a teclmioal atafi' member and is within the general responsibility of 
a division leader, is "subject matt~r at issue •• _• directly within" the_ of:tioial 

-responsibilities of both, We believe it is, but earmot detemine whether Ollapter 539 
would apply to the act1V1.tiee of 8ZlY' such fo:tmer division leader or teobnioal etafr 
person outside the oontert of a apeoi:fic case~ 

5, You have also asked whether Chapter 539 prohibits foomer employees fran 
acting fol'. parties .other tban the · State outside the context ot a "prooeedirlg''. Com
munication and lu.u,son between a regional plann1ng o0111Zniaaion and the Department o! 
Environm.ental Protection ms:, not always involve .a "proceeding." 11Prooeedillg11 i8 not, 
however, necessarily reetricted to publ.io hear1Xlgs or meetil:lgs \'91. th the Bo81'd. It 
may extend to any process by which the Department or the Board reaches a decision on 
particular issues of law, fact, or pQlicy with,;1.n its jurisdiction. Tbus, approval ot 
a specific reg1oml plan -~ ;l.nvol.ve a '1prooeed1Dg", while oont1nn1ng liaison :for tlle 
.coordination of various activities designed to carry out tlle pl&u might not. !t'he 
evident purpose of the statute was to prevent tl:1e misuse of oontident:i.al 1nfomat1on 
and the application o:f undue influence to decia1oz, mak11'18 prooesaes 1.u State govern
ment. The word "proceediDg" will undou.btedly be given content 1.u particular oases 
by reference to the statutory purpose. 

-
. 6. Finally, you aak whether there 1a any- statutory respo:ri.sibility of a depart ... 

ment that 1s not a matter in which II the State is a party or bas direo~ aDd eu.bst~tial 
interest", and wh~ther the State's interest exten.ds to the Department's responsi
bility under fedel'B.l laws such as P.L. 92-500. 

State age!l01es may be prem:uned to ba.ve direct and substantial interest in all 
areas where they exercise statutory responsibilities. The only questions under tbis 
paragraph would come regardi?Jg prooeedinas v4lere the State was pa:rtioipatillg as a 
discretiona:r;r matter au.oh as e. court cllall.e:0ge to a federal law. Aa the Department 
of Env:Lromentsl Proteoticn hU state statutory autllority parallel to that of Public 
Law 92•500 end ~s- the Department works closely With the federal govermient :J.mi>lement
:1.Zlg tbe federal law, it would appear t~t the Department of 'Envirom.ental Protection 
has a clear, direct and substantial inta:rest in all oi' the ac:t.inties which it under
takes :i.%l. :t'Urtheranc·e of the Federal. Water Pollution Control .Act, the Clean Air Act, 
and other federal la.ws which the Department aids in implementation. 

J'EB:jg 


