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Jamuary 19, 1976
George C. Gormley Enviromenta._i Protection

Joseph E. Bremnan Attorney General

By memorandum of August 11, you ask a mumber of gquestions concernming -the inter—
pretation of Chapter 539 of the Public Laws of 1975. Some of these questions eppear
to ariee out of the activitles of people who left the Department of Envirommental
Protection prior to the effective date of Chapter 539. An opinion of this office for
the Public Utilities Commisslion concluded that Chapter 539 does not spply to persons
who left Stabte mervice before its effective date. Since this opinion disposes of the
gpecific cases you raise, we will not attempt. to determine whether those mctivities
would have been covered by Chepter 539 hed the employees involved left State service
after its effective date. We will atiempt to answer your other questions to the extent
the facts availasble permit.

1. "Are members of the Board of Envirormental Protection considered State
employees wi‘bhin the meaning of this statute?”

- Yes. The only individusle covered by the stetute are members of the "classified
or unclassified service" who are "employed" by an executive ageney. 5 M.R.S.A. Bl5~1.
Members of the Board of Envirommental Protectlon are members of the unclassified
service as defined in 5 M.R.S.A. 8711-3. PFurther the Board members are for the purposes
of thls statute to be considered "employed" because they are clearly in the unclassified
service and they provide services for compensation to a stale agency that is not semi-
independent such as the Maine Guarantee Authority. This opinion should not, however,
be construed to hold B.E.F. members state employees for any metter not addressed herein.
The key factor here is their status in "unclassified service."

2. You heve meked three gquestions with respect to Assistant Attorneys Ceneral
assigned %o represent the Depariment of Envirommental Protectlon while serving as such.
Because of the variety of conditioms under which representation may occur, we canmot
provide precise answers to your guestions outside the context of & particular cass.
The following general observations may, however, be helpful. The questions, metters
or cages with respect 1o which Assistant Attormeyes General counsel or represent the
Department of Envirommental Proteciion are subject metier directly within their of-
ficlal responsibilities. It does not necesparily follow, however, that all of the
activitles of a department are subject matter within the officisl respomsibilities of
every Asgistant Attorney Genersl who represents or advises that department. Because
the langusge of Chapter 539 io somewbhat indefinite, such questions will have to be
resolved on the basis of the fects and circumetances of each case.

Comperison with the analsgous federal statute, 18 U.S.C. 8.207(a), may help to
illustrate the intended breadth of the term "subject matter." The structure of the
two statutes is sufficiently eimilar to suggest that the federal statute was, in part,
e model for Chapter 539. The federal act, however, restricts former employees only
with respect to a "particular matter involving a specific party" and & matter in which
the employee "participated personally and substantislly." It seems that the Meine
Legislature intended a broader prohibition. Thus, the federal ban becomes operative
only if the former employee's work involves the seme parties as were involved in matters
he worked on while employed by the govermment. The Maine statute may ban participa-
tion by & former employee even when the same parties are not involved.
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4. You also esk whether a particular federal program, which is directly
carried out by e tecmical staff member and 1s within the general responsibility of
e division leader, is "subject matter at issue . . . directly within" the offioial
-responsiblilitiss of both. We believe it is, but canmot determine whether Chapter 539
would apply to the activities of any such former division leader or technicel staff
person outside the context of a specific case,

5. You have also asked whether Chapter 539 prohihits former employees from
acting for pariies other than the State outside the comtext of a "proceeding". Com-
mumicatlon and lieison between a regionsl plamming commission and the Department of
Envirormental Protection mey not always involve .a "proceeding." '"Proceeding" is not,
however, necessarily restricted to public hearings or meetings with the Board. It
may extend to any process by which the Department or the Board reaches a decision on
perticuler issues of law, fact, or policy within its jurisdiction. Thus, aspprovsl of
a specific regional plen may involve a "prooeading", while continuwing lisison for the
coordinaetion of various activities designed to carry out the plan might not. The
evident purpose of the statute was to prevent ihe misuse of confidentiel information
end the application of undue influence to decislion making procespes in State govern-
ment. The word "proceeding” will undoubtedly be given contant in particular ceses
by reference to the statutory purpose.

. B6s Finelly, you ask whether there is any statutory responsibility of a departe
ment that is not & metter in which "the State is a party or has direct and substantial
interest", and whether the State's interest extende to the Department's responsi~
bility under federal laws such as P.L. 92-500.

Stete agencies may be presumed to have direct and substential interest in all
areas where they exercise statutory responsibilities. The only questions under this
peragraph would come regarding proceedings where the State was pearticipating as &
discretionary matter such as a court challenge to a federal law. As the Department
of Envirommental Protection has state statutory euthority parallel to that of Public
Law 92~500 end as the Department works closely with the federal govermment implement-
ing the federal law, it would appear that the Department of Envirommental Protection
has & clear, direct and substantiel interest in ell of the sctivities which it under-
takes in furtherance of the Pedsral Water Pollution Control Act, the Clean Air Act,
end other federal laws which the Department zids in implemsntation.
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