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• .. ··sTA TE ·op MAINE 
. . . 

lnter;;.Departmental Memorandum.··_: D~~ Dec. ;t1; , 1975 

To Henry Warren . --. . . . .. Oepr.~_E_n_y-=i-r...,.o_nm_en::om.=t:a,a .. 1 ....... P-=r.,..ou,t~~~C:.::t:cii~o:i.lnL-._ 
. •. ~ ' 

From .·John M;._ B- ·-:eatera..cn- Aasi stant •• De."'i At tor ney Genera1 • / -. ·~ . .. 
t • ' 

r-· 

·subject • • Delegat~on of Authori~y under 36 M.R.S~A. §· 4B9. • . • 

'' 
. . . . . . . . ' ·., . . • .... , ,.: . . .. 

·• · .•. • .You .have ora,l-ly p~sed sev.e.ral .. questions. r.ega.rding const.ruc.;.. •• • •. 
:tion of the ·abo~ statut:e· .. _Tlios·e· questions are. ·an·awere,;l'.beJ:e·in. · 
. .• ! ,., .. • :· • . . • ' -~ • . . • • • ' . •• ' ·. : • : ' ,~ • 

. ·•.· . -· , .. .., . . ' . 

_.::--, ·: .. l. :· . .-s e·ction ·48.9 .authori~es a. "municipality" ·to···.apply fO~.- • • . :_ . 
.. deleqati.on-. of .site ·review· -authority for· subdivisions ·of· 1ess." .-... : ... • .... -
;· than 100 ·acres •. Who ih. a. municipality is authorized to ma.kE{ . 
. such an ·a·pplicatiQn?. •.• .. : • .. .-·. • 

· ... >/:( .• i(<·:As . .- ~ ·~·~e~~i :.~~i-~~ · .ff a:'.-.·stat~~e,, confe~;~ • ~·:.·~~·j· :~ri\:~-· ,'.:)·:.::'..:·· .-. : . • . 
. ;_:::· _·municipality but: pro.vides no. mode. ·for exercise: qf that pc,wer, ·' _'.-' .• .• ··,- .. •. :-'. 

. . • ithe ~W'.l.ieipal,.i ty :.must prescribe a· manner of . exe~ut·ioii · by . ordinance . • ·: • ; 
<· .. >\·: .. or. re,'5a.lution.· .• '.Approp~ia~e municipal legislation· is neces~a.ry > • • . 
. :· •. ·::1n··order.to dJ.sc:h~rge. t.h~ sta~.utory grant of power •. •• ~Quillan,·. · .·.· 

.. ·.·:~ •• .. (4-«unic;:ipaf Co:r;po~~~•ion.s, § 10.29-i0.30 · _(3d ... Ed.J ··However;,··~ ·489.<··_;>•:.·.:. 
•. ,-: :· .is not.··so ·.~u~h g-.;.--a~t':::.c.,f power as· it is ah ·author;zation,_.-to a .· · ·/ .-·· .. • · 

.. ·, •: municip.ality,·· ~pQn. application an·d: approval. by.· Bll:P~· • to ·.exercise.··, · .. ·> 
•• ·. ·.: •. ·),.·: powe:r:.the m~t~ipality aiready has pu:r;swu.,.t to ~o ·M_.,R.S .A~ • .... / .• .. '. . 

. · '. · S • 49~. in. place of: the BEP. :_. •• ..• : . • • .. •. • ·: . •. :. · • .·, .. = • . . :._. .. • • • • • ••• . •• • • .•. • • • 

• \ .. :. i·.< :/.. : .·, •· ... <\: .•. :.._.:;.· .. : .• . ;:: ':· ···;, . : < .' :· . .'' ':-: . : ·:. :··--. '.· -::_· ·.·:. ._· .. ,: .·.· .. ··.-··--:·'.·· .;.\_:: .: • . •: .. 
. ·,,·~ ... , .. :-: .:. ·Ttt·apply pursuant to § .489,·a ·municipality: 11J,ust· have created:.- .. : 

·: .. ·a· P;l.anning .Boa.rd • .- ·,".In.· acting. pursuant .to· s ··.489/: a pl~ing be?,ard··_:-:· .. 
: .•• woul'd ·:··perform no. function. significantly diffe;ept ;. frPm the·.:. . . '. • 

• • • • : ••. ·'. functiOPS'. :it:_·necessa·rily. performs otherwise·i .•.its dec~sions ·: .• .•• .• .• . '·.·: •• ' 
• • -·woul·a ··•~ply carry an· additional result. for _s1,lbdi"vision appli~ · . • '. .. 
<._:_·;-'cations·-of: a·· certa.in. size~.·. consequently, .we·concludf!! that· in· .. ..... . • . .-

• ·· ~> ' .. <cirea-tir.ig·.-:a· pll,
0

a~·ing· board, • unless its ordinance~ ·a~d :·other '. •.. ·.• . .-· .':·. · • : .. 
• • ••. ':. :·'-munic-ip.a.1: .. 1egislati~'.>n. ~ridicate otherwise·; ·a munici~lit:f ··:·.· •• .' .. .• , . 

·~· .• ,:'aut~.riz.es the ::-i:;oard to ~r:form functions .·re.as~na.~ly an"~illa:ry • ·./·.'. 
:-:-<·;.t.o .. a .. prima;ry _task .of approving ·s~div~s·i~s·/-.~4 ,t~at_-,·,o~e-~uch _·:· .• . .-· 
·•.:anci.llary:·.task .•is applying to.-BEP for de~egatjon of )11-\:e. review:· :··_,_.·. 
·.·::a~thori:~y~_ ::,,.· .. •·.·• :· .... ,: ... .-.·· ••. • ... ••. . . ·. :·, - . ·: .·_·:_ .. __ .··.:.·.··.-.·:.· :_.. ·~-::··. • 

. : • : : : •. : : -~· 
• ' • • : ', \• • • ' • : ', •• :•. I ' ( ~ • : • :, • • • •' • : •. • , , • • ' ,:• • • ,• • J •• • • ' • • ' ~ 

. >co~sequ~tly,". :the ·s :48.9 applicatiQl)'-Jl!aY:•.'·Jj$ __ ~.~ }ra~~·er.by. · _ 
... lnd~p.e~ent:·:or.d.inanc:e or res.oluti,.Qn o·t • .. t~·;~~n$.¢1;-.p~;t._ity.::o~-'·~: .: .. ; 

action: of the planning board.. As a p;ac1;~eal .. ~tter·.,.-. ~h·e ea..i,iest 
• way ·t9 ·be.-'.aasured that. a1,1thority- to: .. a~p;y-' :for:·_·a·. § ·489 .. )!eleg~t:i.on • 
ha~ .... not .been withheld fr~ a plan~ing.boar,i!;-~·s .tQ,'obta~ .the . .. 
·opinion :of. counsel· for<~lie ·-mun!·.cipaiity·:~.a:t.·'. .t'he·: .pi~nning. boa~_d 
b~s·. t,b.-is .authority.~: ,., • 

. • - :··_ .......... ... ·.: -·· 



• .. 

t J: 
'--

1. .. 

. .: . .. . .. 
2~-.-·. ·section 489 Ci ) (C) .. requires the adopt'ion· ·of.'·~n .,ordinance 

or t'egulatlon.11 designed to meet certain oro·cedural ·.standards. 
Bow: tle>.~s ·a municipality adopt ·a r~gulation? I 

• :: . . Th~ ~unic-~p~l l"gis_la.~ive auth.ority ~Y ·qc:> :i~.o~· ·-,just ~ff .it ••• • •• 
_ad~pts P~~in.ances. ,;In adgition, Title .30, M,R;,,S.A:: •. ,, · .5 · ~9-56 . ..· 

.:-a:utb:o.rj~es .• t~e . municipal _r.e~ew~g authority .. (-.either:: ~he muni.cip~l 

. . offi_~es ._o~ ·planni;ng l>oar~l -to adopt regulations·, which may· .be ··· · . 
• ··proced~~1 as _:w~1;1.' as _sU?Stantiv~.--. The revietAing a:uthor·ity ·acts 
. to afit>j>"t:7.•r~l,ati~ns ju~t .as ·it would act on any' .,other ·'matt;:er. ·:, ·, . 
• such as. apP3/0W~ · ·Of a': 11:ubd!vis-ion·., ·• .. Therefore_, : a pla,nriiri.g . board . • 
-niay . ado.pt .. regulations • to· satisfy .:t:he. requirements . of 5 ·, 4a9.·: .. · .. 
' ··:··,·.·.··;· · .;_ :_··:·,: .. :.\/:··· ... :,:',:.··r'-:'•.·_;··_·. ·:--- ·.··:-= . • :. • • . .: · . . . :·. ·. / _·! . _ ..... .--->·: 
• . •. . -.-3.; .- , Section 489 prondes time requirements · for .''l1\un1cll..p al.·· • ... 
rev.\iew ·::tlla:t . d°iffer .- from -time provisions in 30 -M.R~-S .A. § -~195·6. • _·. 
Bow are· ·:t'hesei· "differences reconciled?-: . . . . ·.• .- • :·- · · • •. · ·• 

' . ' . . . \ ' . • • . '" . ••. . ,• ' . . . .. . :\ ., ·: . . . ; ' :.'} : 

:- .: .. ·: .. ii.--:'.<~itt :-a ·:~~l~.ii~i~~; -;h~~ ~not ·· re~eive~ . §' 4·a~/~~~~o~~~~:./ ~h~:-.-__:~ •. :.· . .. 
time-;:r.ireme,nts :'ot ."5 ( .4.9'5.~, Title. 30, controi . .-lsi:n'.l~nce. ''of ·:.the:: •• .-_. .•• 
mwi-id,~pa~·-.p-~:t;.~/ ~h!L,l~ . :~~~ -appropriate ·_. sect-ion .. :~f ,_'l'itl~ .. 3_s .-··con-trol~, 
BEP.. adtion} ·.-:"--. .If :a ·· iJlµni~ipa-lity has- ·s. 489 ·a~thol'fity , · it : must ·foll.ow .. _. • . 

.. ~be ·.i;fm~·:,rjqu#r.eiiien~1:1·:.9f § 489 ·(2) -Jlhen~yer· it ·. ~s ac:ting . on ·an. --._. _. •. · :; 
apJS'.ti~a~~or(.·_that·-':1.s·--.withln :the scope ·of .S 489 .. •. : .. . -·· :. --:, · . .-. ' · .· • • .. ·.- ••. -'· 

., :· - /:: -~:: ·= .. ;:· .. .- .\, .. •,·.···: . ··,_: .-.·.:.. . • •••· . . • .: - : •... .. ·-~·· ·:.·. ~~ :· :. ·-· 

._· • ·.- · _:_· .. :c~1-.:~".j/.:·~~~t-; .-_._tiie tini~- ;equi~ements in.-s· 4:~s6 a:na ·s 4sf·~ -•• .. ·-:·-· 
:--are .. directory. ··only .- ~d failure of a ·municipality .. to act within --. .-·_ 
-'l;h~ .--r~.tfuf~lt:~ -.:time·· ·peried._-does • not ·automat:_ically·:-..dep:rive. _it ·of . < 
juridi~tibn'.<to' act on, the: ·application·. • . . . • • • .. •' . • . : •• _:. • -
... ·._. ·:· .. , .·,. ·:-::. :· .. _< ·'•, . .'· ._· ... ' .. · ... ··.-.· . '. · , ·_._· . • . . . :. ;' :::-::,., '.:2-:-.':',°..:' -;. ·. ·./ ·.: : .. -

• -4~_ .'' :Ulider ··Titie 38 , ·section· 361 · and BEP .requla~lons ,:··. iees ·: ·," :· .. 
~re.~:·,imp'.oaeef ·9Pon .~:Sit~:_Law. applicants.·· All -,£ees col-le.ctEid by'./.:·•:::·,: : • : 
BEP ,g o 7:'to:·tb$· ··Getiera1 :· ·Fund-. of:- the State .• . .-Ta ·. wliom do :·such:• -fees· : • ·: -, • 
go in ·-the :event ,of ~pplications handled under . §·.489?' ·· - . . .. . .... 
· . .,. ~ • •• _: ••• ' · '•i •• . .'·· ·1 • s• . •, : .. . :. < .•.: •.. • : ."•,· •• ·.,': · ":· • : :~•--.·~--;~ ~ .:_':::.-·:·: .·:.=· '.:, • • .: .-,• ·,. ,'• 
·: _\. .: ::Tpe:,'~1f:·f.e~ ... _- B~P-·.' may._.colte·qi·_. w;.~t:i-~ies;p~<:t·, ·:t~--~ a),p;;~.a~"i_~n . •. _: . :i,,;: 

_. pi;~s~·-¥ ··.~der.-;_s _-@.9,:-i.s'._! ;l:ts ._,f .ee ;~or .-•~,Pl?~_al.lJ:}>f. ~ -~-- ~~;~+~~~i~y•~ 
perm~t_,_pUJ"fiiucU1f~.-.. to• ,§. 4~9--{~) . _-.. : _. 'l,hat fee, sh~ld\ l?~ tJ:-eated~ li.':t~ ... a~y • . . 
·0thei=::·te6·'col'l:e~·~ed l;>y .BEP.;. • -:sincte_ cur,.r,en't,.'~~j(ieg:~if;;$·ons :~p~se_ • 
no ~e.~ _'.;£0:t··:such review~ BEP r~guia.t~o~s • .nn1at:-i,e • ~aed • if .~ '· 
BEP • ~isbe~·: .·to e=ollect • such a ·fee·~ . •. • • • -· . · 

. ' . . . . . . ~ . . . ' 
r \ • : 

\~(:~~L=--
/ ' C ~.'?5 • . 

1 J OHN M. B.. !PATERSON ·u-:- . . . ... . --

-2.- · 


