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MR ' 'STATE OF MAINE - - o

<, . Inter—Departmental Memorandum Dats Dec. 31, 1_915__
To_  Henry Warren L o D¢;_ : & o 't Q
nEwn;ﬂbhn;Ma.B_;ratersoniiAasistant ‘l*T'"Ddﬁ. ' ALtOTﬂﬂV General -

{
Sublm__.J.aLi_n_Qf_Authority_under_ng e

- You have orally posed several questions regarding construc— =
}tion of the above statute Those questions are answered herein.

m":‘ s P section 489 authorizes a. “municinality“ to apoly fbr
,deleqation of site reView authority for subdivisions of less:
.than 100 acres, Who in a municipalitv is authorized to make
_.such an - apulication? 'Q;ﬁyh,._ 2

R .

. - As a general rule, if a. statute confers a power on a.Jn,.jj.. o
?T municipality but. provides no mode for exercise’ of that power, ' .-, . .
the municipality mast prescribe a manner of execution by Ordinance
..or resalution. ApprOpriate municipal legislation is necesdaty -
i.in ‘order. to discharge the statutory grant of power. Mcouillan,, C
Municipal Corporations, § 10.29-10.30. (34 Ed.)} ' However, - § 489
-is not -so much grant:'of power as it is an authorization'to a’
munio.ipality, upon .application and: approval by BEP, to: exercise
41 a power'the munjcipality already has pursuant to 30.M.R S A,
-8 4956 in place of the BEP, wu;-__,.v ._,u._p__. " ‘

uu,wﬁ-Tb apply pursuant to s 489 a municipality must have created
.-& Plahning Board. :‘In acting pursuant to § 489, a planning board
would ‘perform no. function significantly diffeérent.from the. . . = .
: functions it necessarily performs otherwise; .its decisions g P
‘. would . simply carry an additional result. for subdivision appli- S5 B
=Jfﬂcations of a certain size.,  Conseguently, we conclude that 1n
Il oreating-a planning board, unless its ordindinces and’ other
”-_municipal legislation indicate otherwise, a municipality cE
;authorizes the’board to perform functions. reasonably ancillary
to.a primary task of approving subdivisions, and that one-such
ancillary task is applying to. BEP for delegatibn of site review
authority,_,”“ T‘L”H“__“ i, v vo 4K 5 v B

SN consequentiy. the § 489 application may be made either by
independent ordinance or resolution of the.mmnictpality or. by
action of the planning board. 2as a practical matter. the easiest
‘way to ‘be assured that _authority to apply- for'a § 489/ delegation
has. not been withheld from a planning board . 1a to’ obtain the
‘opinion 0f counsel for ‘the municipality that the planning board

has' this authority. o,



o~

.2,; ‘ Bection 489 (1) (C) reqw_.xires the adoption Of" “an "ordinance
or requlation® desicned to meet certain _procedural ‘gtandards.
How: Abes a munieipality adopt a requlat:l.on?

. The municipal legislative authority may do se. just as it
‘adopts @rdinances. In addition, Title 30, M.R, S.A,, § 4956
.-.authorizes the municipal reviewing authority (e:Lther the munic:.pal
‘offices or- plann:Lng board} to adopt regulations, which may be ' *
'-procedural ds well as substantive. The rev:.ewxng author:.ty ac’cs
. to adopt’ fegi:.lations just as it would act on any .other matter, ..
'such as approval of a:subdivision. 'l‘herefore, a plannidg. hoard
-may adopt reguiat:.ona to sat:.sfy tha requlrements of s 489.
T gkl SGGtion 489 nrov;l.des t:.me reqnirements for mum.cipal
review: t‘hat differ from time provisions in 30 M R. S A § 4956
How are theséi d:l.fferences reconc:.led? A

: If a municipality has not received § 489 authonty; the :
time requirements ‘of . §:4956, Title 30, control .isstince 'of" the :
municipa:b perm:Lt whiie ‘the sppropriate section of. Title 38 controls. -
BER. act’ion.” I:E an municipal:.ty has § 489 authority, it. must fo]:low it
_the time-réquireénents of § 489(2) whenever it is act:mg on an B e =
application that :I.a with:.n the scOpe of § 489 i I S N
. -IA hny event, the t:l.me requirements in. § 4956 and s 489
.'--are directory ‘only and failure of a municipality to act withing‘.'-"_
-the’ requisite ‘time: perioed does not- automatically depr:l.ve it of.
_jurie.alhtion to act on the appl:.cation - : o

s
,( ’- v

4, U,nder TJ.'I:le 38 Section 361 and BEP regulatzl.ons. fe'e’s'i.'-"
are.: im;:oeed upon ;8ite Law applicants, 1 All fees collected By e
BEP:g0 ‘to- the -Gereral: Fund of the State. -Ta. whom do: such: feee"f
go in the event of applications h*andled under § 489? :

- '.l'he only fee BEE may collect with respect +6. a:n a:pplica,tion
. prOce'ssed under .§ 489 is its fee for "approval" of the munld:.palj.ty 8
- permit purSuant to- § 489(33 : That fee should: be treated’ like’ any
‘athex: feé collected by BEP. s:.nce current BE? regui.;as;;on_«s impbse -
no fee for such review, BEP regulat:.ons ‘must be amande-d :.f tha

BEP wiShes ‘to dollect such a fee.
f .-"J"‘.
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