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DEPARTMENT OF 1"HE ATTORNEY GENERAL 

WILLIAM J. l<ELLEJ-tER 

ASSISTANT ATTOR~EY GENERAL 

.COUNSEL, MENTAL HEALTH Or COR.RE.CTlONS 

Date: 24 Decel!lber 1Q75 

To: Clyde Leib, Director of Admr. ·se;cyices Dept: --...-il'.f~e...,n.._.t..,.a.wl....,U..,.e""a._.1 ... t..,h.,_a..,.n~d._..C..,o..,r,..;c..,e..,c...,t .... io..,n.._s...._ __ . . . 

Subject: • AUTHORITY OF DEPARl'MJiliT OF MENTAL HEALTH ANP C0:U,BEC'.}'t0NS 'l'C Bf:QllTRE pr SCLQSURE 
OF EMPLOYEES OF GRANT RECIPIENTS 

SYLLA.BUS: 

The Department of Mental Health and Corrections may require, as a condition to the 
·provision of monies to non-stock corporations, that each re~ipient furnish to the 
Department a list of all employees and their respective· salaries. This -information 
would be available to public inspection pursuant to~ MR~ §405.· • 

FACTS: 

The Governor has requested· of the Commissione~ o-f 'the Department of Mental He·a.-lth 
and Corrections that he secure. the names and salaries of all employ·ees' of non-stock·. • 
corporations which receive monies from that ·Department either· through grants or as·· 
incidents of contractual relationships for _the pr~vision_ of personal services to that 
Department. 

... 
The following questions have ·been propounded with respect to· the· pr9posed • ac_tion: 

QUESTIONS AND ANSWERS: 

l. May the Department of Mental Health and Corrections requir~ the-discl~sure of 
the names and respective salaries of all_. employees_. of non-stock corporations· which 
receive monies from the Department of Mental Health and Corrections as a condition to 
the provision of such mon~es. Yes. . • • 

2. If the answer to the first question is-in the affirmative~ is the information 
subject to public disclosure under 1 MR.SA Chapter 13, Subchapter I?° Yes. 

REASONS: 

1. The Dep'artment of Mental Health and Corrections is authorized to grant monies 
for the following purposes: correctional program'improvement (34 MR.SA Chapter 62-A); 
community mental health services (.34 MR.SA Chapter 183); cormnunity-based services for 
the mentally retarded (34 MR.SA Chapter 184-C); and for programs for retarded indivi­
duals in boarding and nursing homes (34 MR.SA Chapter 186). Substantial amounts of 
money are granted to 11on-stock corporations under these authorities each year. Addi­
tionally, there are many non-stock c:orporati.ons which receive monies pursuant to 
contracts with the Department for the provioion of persona.l service a.• 



.. 
Pur-suant to its granting authorities, the Department is mandated to adopt and 

promulgate.rules, regulations and standards relating to the administration of 
services authorized by the respective grant authorities. 

1-. Necessary to the resolution of this fir:st question is an exploration of several 
{ .'ersonnel Rules. Personnel .Rule 5. 2d provides, in relevant part: 

( 

"Any salary paid to an employee in ·the classified service 
shall represent the total remuneration .for the employee ..• 
Except as otherwise provided no employee shall receive pay 
from the state in addition to the salary authorized under 
the schedules provided in the pay plan for services ren­
dered by ·h.im either in the discharge of his ordinary duties 
or any additional duties which may be imposed upon him or 
which he may undertake or volunteer to perform .•• " 

Significantly, the Department ~f Finance and Administration requires that every con­
tract for personal services entered into by ·the State include 'the following para­
graphs: 

"12. EMPLOYMENT AND PERSONNEL. The Contractor shall not engage 
on a full-time, part-time or other basis du~ing the period of 
this agreement, any professional or technical p~rsonnel who 
are or have b~en at any time during the period of this agree­
ment in the employ of any State Department or Agency, except 
regularly retired employees, without written consent of the 
public employer of s~ch person ... 

13. No individual employed by the State at the time this 
contrac~ is executed or any time thereafter shall be admitted 
to any share or part of this contract or to any benefit that 
may ari.se therefrom directly or indirectly due to · this em­
ployment or by financial interest in the Co11tractor or any 
affiliate o·f the Contractor ... " 

It would appear entirely reasonable, then, that the Department of Mental Health 
and Corrections take steps to assure that no state employees benefit ·from the grant 
or contractual transfer of monies to non-stock corporations, These steps might welt 
include promulgating regulations which require all recipients of grants to provide· 
the names and salaries of all their employees. Prior to entering into contracts for 
personal services, the-Depa~tment might require the same information from all pro­
posed contractors. 

The Governor and Commissioner may well have other sound reasons for.wishin~ 
to require the disclosure of the information under di'scussion, e.g. the considered 
need to know how and on whom public monies are spent in order to be fully account­
able for the State's actions. 

We answer "yes" to your f~rst question. 

2, Your second question asks whether the above-discussed information would be 
subject to public disclosure under the.provisions of Chapter 13, Subchnpter I of 
Title 1 of the Maine Revised Statutes (Freedom of Access Law). Pertinently, 
l MR.SA §405.provides: 



f 

( 

l 

"Every- citizan of this State shall ... have the right to inspect 
all public records, .. and to make memoranda abstracts or photo­
graphic or photost;atic copies·of the records or minutes so 
inspected, except as otherwise specifically provided by 
statute." 

Public records are defined in §405-A: 

"The term public records shall mean .any written, printed or 
graphic matter, or any mechanical or electronic data com­
pilation·from which inforn,ation can be obtained, directly 
or after translation into a form susceptible of visual 
or aural comprehension, that is in the possession or custody 
of an agency or public official of this State or of its 
political subdivisions and h~s been received or prepared 
for use in connection with the transaction of public or 
governmental business, or contains information relating 
to the transaction of public or governmental business, 
except: 

l. Records designated confidential. Records that have 
been designated confidential by statute. 

. . .. 
II 

Section 1-A of Title 34 of the Maine Revised Statutes, as enacted by P.L, 1975, 
c. 495, §2, provides relevently., 

•~All orders of commitment, medical and administrative records, 
applications and reports and f_acts therein pertaining to any 
persons receiving servi.ces from the department, from any 
hospital pursuant to chapter 191, or from any facility 
licensed by the department pursuant to section 2052-A, shall 
be kept coiifidential. .. " 

We find no other .statute making records of the Department of Mental Health and 
Corrections-confidential. Therefore, should the Department obtain the information 
under discussion, inasmuch as it is not rendeFed confidential,.it is subject to 
public inspection pursuant to the above set out provision. 

' 

l~lR~f}C~ t~L~ 
William J. Kelleher 
·Assistant Attorney General 
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9TATE OF' MAINII 

DEPARTMENT OF MENTAL HEALTH AND CORRECTIONS 

•· AUOU9TA, MAINII 0•1:IS 

Courtland D. Perry and 
WUUam J. Kelleher, Ass•t. Attys. Gen'l. · 

Clyde Leib 

Request for Attorney General's Opinion 

4 November 1975 

Mental Health aad Corrections 

Mental Heal th and Corrections 

Pursuant. to a request from Governor James Longley, Comnisaioner Rosser has asked 
each of the state's co11111unity mental' health centers to provide to the department ape• 
clfic ilame• and salaries of their respective employees. Thia information has not 
previously been required from the mental hGaltb centers, although grant application r 
regul~tions now being drafted by .the Department of Mental Health and Corrections will 
require the reporting of titles aad salary ranges in the future . 

. The Commissioner's request has raised a number of legal questions on the part -of 
mental health ceoters relating to the rights of privacy of mental health center em• 
ployees and whether the state's request for specific salary information will breacb 
these employee,' rights. The Governor's request for the information was made with 
.the specific purpose of making this inforanotion available to the ·press aad geue~al 
public. • • 

This iequeat fgr an opinion seeks answers to the following questions: 

1. May the Department of Mental Health and Corrections require dis­
closure of the names and respective salaries-of .all employees of 
aoa•stock corporations which receive monies ·from the Department 
of Mental Health and Corrections as a coµditio11 to the F ovision 

( of such monies, • 

A 

' 

.... 2. If.the answer to the first question is in the affirmative, la th~ 
information subject to public disclosure under the l MB.SA Chapter 13, 
Sub-chapter 17 
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