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STA TE OF MAINE 
Inter-Departmental Memorandum Date ·oecemher 1; 1975 

To ___ R,..p,,_y_E..,t..,t.,1,.1n ... 11a;e..,r......_, _,s...,u..._p~e...,r...,i .. n...,t..,e .. n...,d..,e_.n .... t,.__ Dep~ Auausta Mental Health ·Institute 

Dept. AttornE;y General From Courtland D, Per;:y, _Asst, Att 'y General 

Subject· Confidentiality of Records Provisions of ,34 M.R. S,A. §l-A ·as enacted by 
P,L. 1975, Chapter 495 . .§ 2 

·sYLIABUS: 
In the rare case when disclosure is .to a mental 

health facility not licensed under ·Title 34, § 2052,-A and is not necessary to carry out 
any purpose of Title 34,. Chapter l~l~ c_onsent to_ disclosµr~ i!I required. . 

It is not necess~ry to obtain the consent of the-patient to disclosure, nor 
to provide an opportunity for· his review of the information to be disclosed, prior to 
disclosure of patient records of the Augusta Mental Health Institute to a community_ · 
mental health center lic~nsed·under section 2052-A of Title 34.· Disclosure of informa­
tion to a mental health facility not licensed under Title 34, I 20S2-A, does not· 
require p•rior consent and an opportunity to review when such disclosure is neces -
sary to carrying out the provisions of Title 34, Chapter 191. • • 

2. Disclosure of Augusta Mental Health Institute patient information to a 
community mentai health center which will provide services incident to the c~nvales­
ceut status of such patient-may be undertaken without prior cons~nt of the patient 
and his .opportunity· to review. the information; in such_ instance, ·the ·exception prov1-
s.1on of subsection 2 of§. 1-A of Title 34 applies. • 

3. A worker of the Depar.tment of Human Services or a cor.m1',.mity mental health 
.center ~Y receive information relative ·to an Augusta Mental Health Institute patient 
without the pat lent I s_ prior.· ~00:se11,t 'or his opportunity to review s·uch 1ufo1'1114t10n 
when such worker's a~cess t'o inf~rmation is necessary· to the carrying ·out of the 
hospit_alizatipn provisions of-~Title 34, Chapter ·191;· e.g., the involvement of the 
work~r 1n prep~ration for re~ease on convalescent status under Title 34~ I 2375-. 

·4. When disclosure is.for purposes other than direct third party reimbursement,. 
unless disclosure by the August~ Mental Health Institute of patie~t informa.t~on to 
a department of state government or to a department of the federal government ·1s 
necessary. in carrying ou~· any statutory function of the Depar·tment of Mental Health 
and Corrections or any of the hospitalization provisions of chapter 191 of Title 34.., 
prior consent of the patient to disclosure and an opportunity for his review of the 
information are required. All portions.of the third from the last paragraph of 
S 1-A of Title 34 are appli~able to persons receiving services at the state mental 
health institutes-under Title 34, Chapter 191, 

5, 6, It is not necessary to obtain prior consent to the rel~ase of information 
from the Augusta Mental Health Institute to the Augu·sta General·. Hospital in the event 
of the transfer of a patient thereto for medical treatment (emergency or otherwise) 
since the provision of medicai treatment is mandated by S 2252 appearing w~thin 
Chapter 191 of Title 34,· such disclosure being within the exception of subsection 2 
of § 1-A of Title 34, provide·d -~hat .. he transferred · patient is not discharged from 
the-Augusta Mental Health Instit~te at the time of tranifer. 
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7. A student participant 1~· an educational program within the· contemplation of· the 
third from the last paragraph of§ 1-A of Title 34 m4y have access to paitent informa­
tion without. the patient's prior consent or opportunity to. review provided that the 
identity of· such patient remains undisclosed. • 

8. Under s~bsection 3 of§ 1-A of Title 34, a court may subpoena a writing as 
described in§ 1-A whether such writing originates at the Augusta Mental Health 
Ins~itute or is.received from an outside agency or individual, its use being subject 

.to the privilege provisions of Title ·32, determination in connection with privilege 
being a matter for the court. • 

9~ • Photostatic copies of hospital records are as admissible into evidence as are the 
original records (16 M,R.S~A. § 456). ~he custodian of records'should have copies 
available for introduction .into evidence or for substitution of originals. (Any prob­
lem of court rete~tion of original records should be referred by the.Augusta Mental 
Health Institute to the Office of th~ Attorney General for assistance,) 

10. Ast~ mentally incompetent patients of the Augusta Mental Health Institute 
·proposed __ for discharge or _release on convalescent status and placement in a private 
nursing hom~, disclosure of information may be undertaken within the exception provi-
sions of subsection 2 · of 1 • l-:A of Title 34. • • 

ll. Acknowledgment to a law enforcement agency that a person he~d in custody by such 
law enforcement agency is a patient of the Augusta Mental Health Institute may be 
undertaken within the exception. provision of subsection 2 of I l-A of Title 34. 

12.and 13 .. .Reporting of information relative to an Augusta Mental Health.Institute 
patient suffering· ·from venell!al disease or tuberculosis is controlled by 22 M.B..S.A,' 
I 1094 and§ 1041 respectively, and disclosure of information in such instances is 
not_ controlled_ by 34 M. a.; S.A.. I 1-A. • 

14. Disclosure of a report oi an autopsy performed upon the body of a deceased Augusta 
Mental Health Institute patient is not controlled by 34 M.R,S.A. I 1-A,.but is subject 
to the c m.s·ent • of the spouse or. nex,t of kin of the deceased person· -- whoever possesses 
the quasi property interest in t~e body of such deceased person. No prior consent is 
required when the autopsy-is performed pursuant to 22 M.R..S,A. ·I 2883. 

FACTS:' 

This·office has received a request ·for an opinion raising oultiple questions 
with respect to the operative effect of the new confidentiality of records provi­
sions of 34 M~R.~.A. I 1-A~ as enacted by P.L. 1975, Chapter 495, § 2. 

QUESTION 1: 

Is consent for release of information and an opportunity for review by the patient 
necessary before any information can be supplied to the community mental health centers? 
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ANSWER: 

No (qualified). 

QUESTION_2: 

Is consent for release o·f information and opportunity for review by the patient 
necessary when the patient is on convalescent status from. the mental health institute 

·and receiving services incident thereto from the coamunity mental health center? 

ANSWER: 

No.·. 

QUES'l'ION 3: 

.• Is the consent of the pa_t ient to release of information and opportunity for 
review by the patient ~equired' before information may be discoosed to employees of 
the mental health.center or the Depar~ment of Human Services who take part in pre­
discharge planning and who work with Augusta Mental Health Institute patients d~ring 
the _pe~iod of hospitalization and attend Augusta Mental Health Institute team staffing? 

ANSWER: 

.No. 

QUESTION 4: 

~ the consent for release and opportunity for review by the patient nec~ssary 
in -instances of proposed release of information to other state and federal de~art­

_ments fo~· purposes .. other than. dire~t third-party reimbursement? 

ANSWER: 

•.See reason. 

:Q__UESTION 5: . 

When Augusta Mental Health Institute transfers a patient to the Augusta General 
Hospital for treatment, nust the consent for release of information be obtained prior 

·to transmitting necessary medical information? • 

ANSWER: 

No.· 

gUESTION 6: 

If the transfer to the Augusta General Hospital of a patient from Augusta Mental 
He~lth Institute, or the referral of such patient for other medical treatment, is 
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undertaken in an emergency; e.g., the patient is critically ill, may information be 
given to the Augusta General Hospital or other treating agency by telephone or 
otherwise without the necessity of consent from the patient and an opportunity to 
review the ~nformation sought to be released? 

ANSWER: Yes. 

QUESTION 7: 

, Persons involved in co·ntractual educational training have access to records of 
their assigned patients. Does this conflict with the requirement that the patients' 
identity remain undisclosed? 

ANSWER: 

Yes. 

QUESTION 8: 

Should information received from outside sources (other hospitals, private 
practitioners, etc.) be releas·ed, even under subpoena? 

ANSWER: 

See Reason~ 

QUESTION 9: 

How do we respond • to ~. ·judge I s· order to ret.ain an original record in the custody 
of the court? May the court keep this record indefinitely? 

ANSWER~ 

See Reason. 

QUESTION 10: 

How d~ we handle.the situation of an incompetent patient, such as many of our 
nuring home residents, who· do not have guardians or even close relatives, and informa­
tion is required to be provided for placement in private nursing homes? 

ANSWER: 

See Reason. 

QUEST ION 11: 

If a telephone call is received· from a law enforcement agency stating that it 
is holding a named individual.and wishes to determine whether he is an Augusta Mental 
Health Institute patient, how do we respond? 
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.ANSWER: 

· See Reason. 

QUESTION 12: 

Do we need a release of information signed by the resident if we check "Yes" 
to th~ last question on the reverse sid~ of Department of _Buman Services "Confidential 
Services venereal D~sease· ~ase Report?'. The last question reads~ "Doy~ wish the 
patient interviewed for contacts? r, Yes J::::J No" 

ANSWER: 

No. 

QUESTION 13: 

Do we need .resident permission to release information requested by the Depart-
men_t· of. Human Services Tuberculosis Control Program? • • 

ANSWER: 

No • . 

QUESTION 14: 

Can we ·rel,ease a:utopsy : 1n·formation to (1) other physicians that have an interest 
in the case? (2) comnunity mental health centers? 

ANSWER.: See . Reason . . 

REASONS: 

34 H.R.S.A:. I l-A, as enacted by 1· 2 of Chapter 495 of the ·Public Laws of 1975, 
provides:· 

. 11 §l-A. Disclo~uz:e of information 

"All orders of .commitment, medical and 4dministrative records, appli• 
cations and reports and. ·facts therein pertaining to any persons . receiving 
services from the department, from any hospital pursuant to chapter 191, 
or from any fac1lity .licensed by the department pursuant to section 2052-A, . 
shall be.kept confidential and shall not be disclosed by a~y person except 
insofar: • 

111. .Consent of individual. As the individual identified or his 
legal guardian, if any, or, ~f he is a minor, his parent or legal guardian, 
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having been given th~ opportunity to rev.iew the information sought to 
be disclosed shall consent; 

112. Nec;:essity. As disclosure may be necessary to carry out any 
of the statutory funct~ons of the department, or the hospit_alizati~n 
provisions of chapter l?l, or 

. . 
1
•
13. Court directive•. AlJ may be subpoenaed by ·a court of record 

subject to any limitations contained within the privileged co1111111nication 
provistons of Title 32/ • 

11As to persons receiving' services pursuant to chapters 184-A, 184.:.B, and 
187, n~thing in this -s~ction shall preclude disclosure, upon proper • 
inquiry, of information·relating to the physical condition or_ mental 
status of an individual .receiving such services to any members.of his 
9rher.f'amily, his or her relatives or friends; nor the disclosure of 
biograpp,ical or medical information concerning the individual to commer­
eial or governmental insvrers~ or.any other corporation~ association 
or agency £ran which ·the d~par_tment may .receive reimbursement for the 
care and treatment, education, training or suppprt o·f the individual; 

•• nor the disclosure or use • of any information, · includi_ng· recorded or 
transcribed diagnostic and therapeutic interv_iews, concerning any ~ndivi• 
due,l receiying such serv~ces in connection with. ·any educational or 
train·ing program established between a public hospital and any college, 

• university, hospital, p,ychiatric or counseling clinic or school of 
nursing,· provided that in the disclosure or use of any such· information 
as part of a course of instruction or ·train:l,ng program, the patient's 
identity shall remain undisclosed. • • 

t_ 

"Any person willful.ly violating any provision of this 'se~tion 
s~ll be g~ilty of a miscfemeanor and shall be punished by a fine· of 
not more than $500 or_by imprisonment -for not more than 11 months, or 

_by both. • 

• "Th.is section shall not apply to the medical records •nd reports 
pertaining to persons receiving eervices from any private hospital pur­
su8:n~ ~o chapter 191. ". 

1. The· provisions of 34 M,R.S.A. § 1-A. as above quoted, apply identically . 
to the Augusta Mental Health-tnstitute and to comunity mental health centers, the 
latter being facilities lic'ensed by the Departme.nt pursuant to 34 M.R. S,A. I 2052-A 
(excepted _from the coverage of Title 34, § 1-A, are coamunity mental health centers 
which are licensed ·as hospitals or other medical care facilities, see Title· 34, 
§ 2052-A). · We take the'legislative design of I l·A to manifest a legislative recog­
nition of the mental health services delivery system in this sta·te as an integrated 
system involving inpatient facilities as well as outpatient facilities. The records 
of patients in each such facility a~e protected· by section 1-A. wear~, therefore, 
of. the opinion that it 1$ not necessary to obtain the consent of the patient to 
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disclosure, not to provide. ·an. opportunity for his review of the information to be 
disclosed·, prior to disclosure of patient records of the Augusta.Mental Health Insti­
tute to·a community mental health center licensed under Section 2052-A. Furthermore, 
invariably such disclosure·of information by the Augusta Mental Health Institute is 
necessary to carrying out the hospitalization provisions of Chapter 191 of Title 34, 
referred to in subsection 2 of Section 1-A; under such circwnstances cons~nt and an 
opportunity to review are·not. required. ' 

. In theevent that a COffllD\lµity mental health center falls within the above­
cited·exception to the licensure provisions of 34 M,R.S.A. § 2052-A; i.e., is licensed 
as a hosp.ital or other medical care facility, and is also a private hospital speci­
fically e~cluded from the coverage of Title 34, § 1-A, disclosu~e of information may 
be undertaken without consent :or opportunity to.review by the p~tient when such 
disclosure by_ the Augusta Mental Health Institute is necessary to carrying out the 
hospitai'ization provi~ions· C?f· Chapt,er 191-of Title 34; otherwise, consent to disclosure 
of information to. such agenc.ias requires consent and an, opportunity to review. · 

2. When a patient of the· Augusta Mental Health Institute is ·p.laced on con­
valescent status under 34.M.R.S.A. i 2375 incident to which the.patient is to 
receive services from a commu.hity mental health center, it is our opinion that we 
have a signal example of a dis~losure of information question appropriate for_appli-­
cation of subsection 2 of ·,. ·.~·-A of Title· 34. The mental health institute may well 
consider it necessary, in carrying out the convalescent status provision of 34 M.R.S.A. 
'§ 2375· as to such patient·, ~o disclose information from.the patient's records to· the 
community mental health center. The ·determination of such necess:it,y for disclosure 
obviates the acquisition·. of_ consent to release of information. • 

3. If the disclosure of. information relative to a patient of the 'Aug\& _ta Mental 
Health Institute to an employee of a comnunity·mental health center or of the Depart­
ment of .Human Services who ·is_. involved in prepa~ation of .the patient for discharge 
or convalescent status .or who is involved in the administ-ration of :.the treatment or 
program of the patient·, is c;orisidered necessary in order for the Augusta Mental Health 
Institute to· carry out any· of: the 'provisions of Chapter 191 of Title 34 as to such . • 
patient;·e~ g.~·prepar1:1-tion for discharge under§ 2374or preparation for convalescent 
status under§ 2375, such disclosure 'of information would fall within subsection 2 
of§ 1-A of Title 34 and can·be undertaken without the prior ·conse~t of the patient 
and without having:given the •patient an opportunity to review the information to be 
made available to such worker~ • . ' . . • 

' . . ' . . 
4. When disclosure is for purposes other than dire·ct third party reimbursement, 

it is our opinion that, un.les'3· disclosure by the AugUI ta Mental _Health Institute 
of patient information to-a department of state government or to a department of 
the fede·ral government . is necessary in carrying out any statutory function of the 
Dep~rtment of Mental Health.and Corrections., or any of the hospitalization provisions 
of chapter 191 of Title 34, prior consent of the patient to disclosure·and an 
opp~rtunity for his review of.the info~tion are required~ 

Some clarification is ·required in connection ~1th question 4 which· assumes that 
the third from the last paragraph of§ l·A of Title 34 is applicable to patients of 
the Augusta Mental_Heal~h-Institute as an exception to the conf~dentiality provisions 
thereof: • • 
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"As to persons receiv:f,.ng services pursuant to chapte.rs 184-A, 184-B, and 
187, nothing .in this seetion shall preclude disclosure, upon proper inquiry, 
of information relating to the physical condition or mental status of- an 
individual _receiving su·ch ·services to any members of his or her family, his 
or ~er·relatives or · f~iends; nor the disclosure of biographical or medical 
information concernin·g the individual to commercial or ~overnmental insurers , 
or any othe.r corporation, asaociation or agency from which the d.epartment may 
receive reimbursement. for the care and treatment , education, training or sup­
port .of the individual; ~or the disclosure or use of any information, including 
recorded or transcribed diagnostic and therapeutic interviews,· concerning any 
_individual receiving su,ch services in connection with any educational or 
tra;f.n1Q$ program esta,b_Ushed between a public · hospital and ariy coll~ge, univer­
sity, hospital, psychiatric or counseling clinic or school of nu~sing, provided 
that in the disclosure or use of any such information as part of a course of 
instruction or training program, the patient's identity sh·an remain undisclosed." 
(Fmphasis supplied) • • 

. . 

The· quoted language inc_ludes. refereJJce to persons receiving services _under 
Chapters 184-A, 184-B and 187 of Title 34; these are clients of.the Elizabeth Levin­
son Center, Aro()stook Res·i_de'ntial Center and the Pineland Center., respectively. 
Patients of the Augusta Mental Health Institute are not· the recipients of service 
-under any of the cited chapters of Title 34. We are of the opinion, ·however, that, 
&~though. omitted from the .list of chapters set out in section 2 -of Ch.apter 495 of 
the Public Laws o·f 1975, Chapter 191 ·must be included in such list, to the extent 
_that persons receiving service·s from inst'itutions of the Department of Mental Health 
and ' Corrections provided under Chapter 191 of Title 34 are covered~ This would include 
patients of the ·Augusta Ment.al Healt_h : Institut~ and_ the_ Bangor Mental Beal~h ~nstitute ,_ 
We reacb ·this ·opinion for the· following reasons. · In L.D. 756, Chapter 191 was included 
in the-: referenced -llsi::~ . Cmittee .:Amendment A to. tb'e L.D. (H.P. -.~13) amended out 
the reference ~o -Cha~ter ~91 -in the following language: • 

"Amend . said Bill in··.·that part .designated 'u:..A, 1 of section 2 by striking 
out in t_he 3rd and 4th".11nes ·of subsection 3 (4th and 5th lines in L,D.) 
the underlined· punctuation, figures and work', 187 and 191' and insert 
in place thereof the fc;,Uowing 'and 187' . 11 

Committee Amendment ·A .als·o added the language which now appears as the last 
paragraph of Section 1-A; viz., 

11This section shall not apply to the medical records and reports 
pertaining to persons .receiving services from any private hospital 
pursuant to . chapte1: 191. 11 • 

·The Statement_ of Pacts gives the reason for Committee Amendment A as follows: 

"The purposes of this amendment are to remove the reference to 
cha~ter 191 from the provisions. of subsection 3 .of that part designnted· 
as §l-A.' of section 2 of ·the bill being amsided and to insure th~ 
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noninclusion of the medical records and reports peJ;"·taining _to per~ons 
receiv.ing ·services 'from any private hospital under Title 34, chapter 
191 f°rom the provisions of the bill being amended for the reason that 
·private hospitals currently have an existing system for protecting the 
confid~ntiality: of patient records." (Emphasis supplied)· 

It is clear .that Commt°ttee Amendment A w~s intended by the legislature only 
to reach private hospitals. ·and not public hospitals such as the Augusta Mental 
Health Institute. Section 2 'of Chapter 495 of the Public Laws of 1975, ·as the most 
recent legislatively expressed policy relating _to the confidentiality of records of 
persons ·receiving services from the Department of Mental-Health and Corrections, 
is perhapit best _explained iri. its intendment by the statement of _facts accom.panying 
L~D •. 756:~ 

. • "Th.is bill would repeal all existing statutory provisions relating 
• to. the confident.iality of records and information concerni*g _those 
p~rson~ receiving services from the Department of Mental Health and 
correct ions and ena.'ct. • one comprehensive prov is ion which, whil~ allowing 
disclosure ·under ·si,ecifi"c instances, would ensure that records ·and • 
information concerniag persons who do receive such services are kept 
confiden:tial. The ·new ·s.ection is patterned upon and would replace 
existing· ·section· 2256, ··a.a well as part of section 1,. which only ap·plie.a 
·to Pineland Center a~d the 2 mental health institutes and hospitals 

{'- providing mental health .services. That part of section 1 which· is pro-
\ posed to be repealed has been so·restricttve as to prevent disclosure 

. of information when s_u·ch • disclosure has been requested by the individual 
involved and consented. to by the department, as well a_s wh~n such dis­
closui:e has been necessary· ~n order to carry out statutory func.tion·a of the 
departmet?,t. 11 . • • • • 

Uniformity is perceived as the. touchstone of ~his revision an~ consolidation 
of legislation relating co· ·.the· records of the Department of Mental Health &nd 
Corrections. The predecessor 'legislation, 34 M.R.S,A. § 2256, which appeated 
within Chapter 191 of Title 34, made language identical to the underlined-portion 
of the third_. froin the_last·paragraph of§ 1-A, above-quot~d, applicable to the 
Augusta Mental Health Inst~'tute.and_the Bangor Mental Health Institute--each 
being ·a 1ihospital11 ·as defin~d • in 34· M,R.S.A, § 2251, sub-§ 3. The· two mental health 
institutes- are expressl,y_ referred to in 34 M.R.S-.A. • i 2511, which 'appears in Chapter 
195, entitled "_f?upport at State_: Institutions." It is a well-known: fact that a sub-
stantial. portion of the revenues received by the state as reimburs~nt for the . 
provision of care and treatment at the two mental health institutes comes £rem Social 
Security and Medicare payments·. The legislature established its· policy in 34 M. R. S.A. 
§ 2256 that- biographical and medica·:J, information may be given to governmental' 
agencies f:i:omwhich reimbursement for care and treatment may be received, setting 
forth the same as an exception to the confidentiality pro~isions of that section 
and carried such policy forward in its revision and consolidat~ appearing in 
secti~n 1".'A• • 
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"Th~ leg:i.sl~tive.department 1a supposed to have a co.nsistent 
.design and policy and to intend nothing inconsistent or in~ongruous~" 
Whorff1 Petr. v. Johnson , 143 MB 198 at 204. 

The .legislature can not be said to ·have intended differential ~reatment in 
connection with reimbursement · functions of the Department of Mental Health and 
Corrections·specifically as to -disclosure of biographical and medical information 
to ,:eimbursing governmental agencies dictated by the institution in which the 
patient re".eives reimbursi}?le -~ s·erv:l.ces. 

For re,sons above stated and for additional reasons set out .below, we are of the 
opinion that the .other provisions . of the third from the last paragraph of I 1-A of 
Title 34 are also -applicable to patients at the Augusta Mental Health Institute and 
·Bangor Menta_l Hea_lth Institute and the list of chapters in that paragraph should be 
read to include persona. receiving servic~s from such public hospitah, under Chapter 
191, making operative· such other exclusion provisions of that paragraph as to disclo­
sures to relatives, etc., . all;d disclo.sures in connection with educational programs, 
In these provisions of tl)e paragraph we find reference to ''mental status,". a term 

. peculiarly applicable to persons being treated for mental illness, and "public hospi­
tal, 11 the only such· e_ntiti.es. being the Augus_ta Mental Health Institute and the Bangor 
Mental Health Institute. Aga~n,all of the language appea'dq in the third from the 
last paragraph of I 1-A was : _taken directly from foi:mer , I 22S6 of Title 34, which 
aJi>peared as a section wit_hin Chapter 191, "ll<>apitalization of the .• Mentally . Ill." 

To ~umnarize, we are of the ·opinion that all of the provisl_~s of the third from 
t~e last paragraph o~ ·section _l-A of title 3~ applyto persons receiving services 
un·der Chapter ·191 _of .Title . 34 who are patients at public hospitals ·11:otwithstanding 
the omission of refe;rence to -,Chapter 191 µi the :paragraph, _such c~clu1ion being 
mandated by ·the legisl_ative h'isto~y. • • • 

s·: • It is . OJJr opi~iin. ~b'a~ it: is not necessary to obtain pr:f..o.r consent t,;, the 
release of· inlormation from the Augusta Mental Health Institute .to the Augusta General 
Hospital in the· event of .• the· transfer of a patient tliereto "for .medical treatment 
since the provisi~n of medical treatment is mandated by the following provision of 
Chapter •.191 o.t Title · 34: . • • • 

''Every patient .shall be entitled to humane .care and treat­
ment and, to the extent _that facilities, equipment and personnel 
are available, to medi~al care and treatment · in accordance with 
the highest standards accepted in medical practice." 34 M.a:s.A. 
5 2252 • 

Such disclosure of info~tion falls within subsection 2 of I 1-A of Title 34, 
the disclosure being ,necessary to the carrying out of one of th~ hospitalization 
provisions of Chapter 191. 

We -qualify tpis portion· ,of this opinion by stating that subsection 2 of U-A 
of Title 34.would come into play in connecti~ with disclosure of information 
incident .to the Augusta General ·Hospital's provision -of medical treatment. only 

( when the patient is transferred from the Augusta .Mental Health Institute to the 
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Augusta General Hospital under the- following provision of 34 M,R,S.A. § 2374: 

"Except that if th~ patient is directly· admi~ted to another 
hospital.and 1c·1s t~e-opinion of the head of the first hospital that the 
p_atient' will directly reenter the first ·hospital within the foreseeable 
future, ·_the patient ~eed not be c:lischarged. 11 34 M,B.,S,A, § 2374 

If.the Augusta Mental Health Institute patient.is discharged simultaneously with 
admlssion to.'the Augusta General Hospital, the patient would no longer be.the respon­
slbility of the Augusta Mental Health Institdl! as contemplated by _the above-quoted 
provision of '34-M.R.S.A .. §· 225i2, therefore eliminating the operative effect of sub-
section 2 of § 1-A of Title· 34, no hospitalization prov.ision of Chapter 191 being 
carried out by the Augus·ta Mental Health Institute after discharge. • In such latter 
.instance~ prior consent of. the former Augusta Mental Health Institute patient would 
be required.before disclosure of information to the Augusta General Hospital. • 

6. The a~swer to question 6 is reached by the reasons set .forth in the first 
paragraph of 5 above; quest.ion 6 adds only the element of emergency which does not 
cha.nge the result.' . , .. • • 

• (W~ reserve expressitin o{ opinion as ·to the hlghly unlikely situation where in 
an emergen~y s•ituation a crit_ically physically ill_ patient of the Augusta Mental 
Health ;tnstitli:e might be .di.scharged -therefrom at the ·t~e of admission to the Augusta 
General _Hosp-ital or othe~· tre·ating ·_facllity). • 

.7. For reasons set 'forth in #4 above, the ·following exception to confidentiality 
is considered.applicable to patients of ·the Augusta Mental Health Institute: 

. . . . . . ~ . 

" •.••. nor the disclosure or use of any information, -:including 
recorded or. transcribed.diagnostic and therapeutic interviews, .con­
.cerning any ·individual r~ce:i.ving services .in connection with any . 
educational or training· program established between a public hospital 
and any c·ollege, university, hospital, psychiatric or counseling 
clinic or school of nursing, provided that in the disclosure or use 
of any such information :as part of a course of instruction or train-
ing program, the pati~nt' s identity shall remain undisclosed. 11 • 

34 M;R,s.A. § 1-A. 

The quoted language is·an exception to the requirement of confidentiality of 
patient records permitting student access to patient information as long as the 
identity of the patient is undisclosed. 

-8. The provisions of-_34 M.a.s:A. § 1-A are not limited to writings relative 
to persons receiving aervices·at · the Augusta Mental Health Institute or from any 
-other institution of the Department of.Mental Health and_Corrections which originate 
at any such facility. It ·ts our opinion that§ 1-A makes confidential any writings 
at any of such facilities relative to any person receiving service therefrom which 
are "orders of commitment, medical and administrative records, applications and 
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reports, 11 and facts therein, whether such wr;f.tings originate at the· facility or 
are received from agencies or individuals outside such facilities and that° any of 
such writings "may be subpoena.'ed by a court of record subject to any limitations 
contain•ed within the privileged communication provisions of Title 32. 11 34 M.ll.S.A. 
I .1-A, sub-§ 3. 

Under subsection 3, any writing falling within the cOilfidentiality provision 
of the • fi'rst ·_ paragraph of .I 1-A may be subpoenaed by_ a court~ The _limitations due 
to pr.ivilege referred to in _.~uh-section 3 require no exercise of. judgment or discretion 
on the part -of Augusta Mental Health Institute staff. Privilege, where it exists~ 
is subJect to claim by the -person holding the privilege during the-.)ldicial proc~eding 
and is a matter to be dealt·with by the court in the event that tha claim of privilege 
is asser~ed. • 

. 9. Patient records of the Augus·ta Mental Health Institutl!are conaidered to be 
covered by 16 M~R.S.A. t 456 under which photostatic reproductions are admissible 
in evidence to ·the same extent that original. records are admisaible . .. (~ee also .· 
Maine Rules of Evidence, Rule 1005, ~ffective February 2°1 1976) · It.is suggested , 
that when r .ecords of the hospital are subpoenaed, the custodian have copies of originals 
available. ·The court and participating counael could then compare the original with • 
.the copies·and the court could either admit the copies into evidence or admit the 
originals into evidence and .permit substitution of the copies . . ·with the· availability 
of copies, we perceive no •·instance in which the court would insist -upon the court's 
retention-of original hospi~al records. (We can only suggest tha:t, in the event a 
court insists. upon retentio•n. of ·original hospital records, the hospital consult 
with th_is office in ord~r t~t we -may coamunicate with the c:ourt . regarding the 
hospital's need to retain.· its· original records and the propiety of substitution of 
copies). • 

.10. 34 M.R.S .. A . . I 2374 provides: 

."The h~d. of a hospital .shall, as frequently as prac~icable, but 
no ·1esa oft.en than _evez:y,-.. 12 montha, ex.amine or. caua~. to be · examined 
every patient to determine his mental status and need_ for continuing 

• hospitalization. The bead of a hospital shall discharge, or ·cause to 
be discharged·, any patient, and forward a rei,o;t thereof to the 
department,_ . ·whenever: 

. "l~ Conditions. Conditions justifying hospitalization no longer 
obtain;" 

and 34 M.R.S,A. I 2375 provides: 

"The head of ·a hospital may release an improved patient ·on con• 
valescent status when he ·believes that such release is in the beat 
interests ·of .the patient;. 11 • 

Both of these sections are.contained within the hospitalization provisions of 
Chapter 191 of Title 34. The discharge or re~ease on convalescent status of an 



Roy Ettlinger, Superintendent . -13- December l, 197S 

( incompeten~ Augusta Mental Health Institute patient who ts •without a guardian 
when su~h discharge or release on convalescent status is to a private nursing 
home, will in all cases undoubtedly necessitate the disclosure ·of information 
relative to the ·patient to ~-he staff of the nursing home. It is our opinion 
·that such necessity would bring the dis~losure .of information within the exception 
provision of subsection 2 of section 1-A of .Titl~ 34, which reads: . 

"As disclosure ·may be necessary to carry· out any of the st~tutory 
functions of the department, or the -hospitalization provisions .of • 
chapter 191, . • . 11 

._·: 

11. When the Augusta ~ntal Health Institute receives a telephone inquiry 
confirmed to be from a law enforcement agency as to whether 4 p~rson being held 

.by such agency is a patient ·at the Augusta Mental Health Institute, ·1t is our 

.opini9n· that such telephone i1;1quiry must be responded to by advlaing the agency .a~ 
to whether .the person being ·held is or is not an Augusta Mental Health Institute .. 
patient. If the person in police custody is a patient of AugtBta Mental Health 
institute, · it. has an obliga.tion to have the person returned to _-the Institute in · 
order to bring to ~ear the· statutorily mandated care and treatment _t~ which such 

-patient is entitled· u~der 34: M.R.s.A. Chapter 191. Certainly, ·as to such patient, 
acknowledgment of _patient status to the law enforcement agency would .be necessary 
~n order to carry out any-.~rther hospitalizatio~ un~er Chapter 19~, thus bringing 
the disclosure of patient· identity within the exception provision of subsection 2 
of I 1-A ·of 'I'itte 34; furthermore, under 34 M.R.S.A. I 133, a law enforcement officer 
has a duty to return a person absent without leave from the August~ Mental Health 
Institute. Identification of the person in police custody as an Augusta Mental 
Health lnsti.tute patient may ·l>e ·necessary to the officer's fulfillment of his statu-
tory duty~ • • • 

"It shall be thei duty of. any sheriff, deputy sheriff, · ~onstable, · 
• police o·fficer or other perso~ finding . any fugitive from any of said 
institutions at large to apprehend them without a war~ant and ~eturn 
said fugitive tQ the institution from whic~ th_e es~pe was .. made. o~ to 
a.ny officer or _agent of tl;le _departmen-t. • Such officer shall be paid 
a reasonable compensa"tion by the State for his .services." 34 M.R.S.A. f. 133. . . . .· . . . 

12·. The reporting o·f venereal disease in connection with an· Augusta Mental Health 
Institute _patient is not ·subject 1;0 the confidentiality of records provisions_ of 34 
M.R.S.A. § 1-A,· such reporting; incl~ding the form ~nd content. of reports, are matters 
specifically controlled by i2 M.R~S.A. · § 1094, which section is expressly applicable 
to pers.ons hospitalized ·10 an "asylum." Thissect~on reads pertinently: : 

"Syphilis, gonorrhea, chancroid and lymphogranuioma venereum are 
declare_d t;o be inf"ectious and communicable diseases, dangerous to the 
public health. 

"Every physician in the State, within 48 hours of the time the fact comes 
to the knowledge of said .physician, shall report in writing to the Bureau 
of Health any person ·known by said physician to have any of such diseases, 
and shall keep a recor~ of such cases by number, and name and address. Such 

C. report shall be ma.de on a · form furnished and numbered by the Bureau _of 
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Health, which shall state only the age, sex and color of the person 
infected. In case such person having any of such-diseases fails to 
observe the necessary precautions indicated in the treatment thereof, 
or in cases w~ere finan~ial obligations for treatment are incurred 
by · the Bureau of Health, the name and address of such peril.on shall 
be _submitted· at once to the Bureau of Health. 

"All information and reports concerning persons suffering with 
venereal diseases shaU be made· on forms furnished and numbered by 
·the Bureau of Health, shall be held confidential and shall not be 
avallable to· any . pera·on not an agent of the said bureau, or • for any 
other than a public health_ purpose. · 

. ' 

"The chief officer· having charge for the time being of any hospital', 
asylum, dispensary, Jail, sanatorium or other simil~r private or public 
insti~ution· in the State·. shall report in like manner any cases of such 
diseases which come into his care or under his observation and shall 
comply with such rules ·aad regulations as are made by the department· 
to prevent the spread of .venereal disease." 22° M,R.S.A~ I 1094 • 

We therefore conclude that the completion of all portions ~f the form prescribed 
_by the Department of Human Services · for the reporting of venereal diseases in con• 
nection with an Augusta Mental Health -Institute patie~t may be undertaken without 

__ first .obtaining the. consent -of the patient for release of information. 

13. With respect to _the ~eporting of tuberculosis in connection with an .Augusta 
Mental Health I~stitute patient to the appropriate division of the Qepartment of 
Human Services, we reach the aame conclusion and advance the ~ame :reasons as are 
se~ forth in #12 above. The statute controll~ng· ·in . such instance .. provides. as follqws: 

"'tuberculosis is . decli.°r~d to be an infectious and coamu1i'icable 
disease, dangerous to .the· public health. · Every phy1ician in the State 
shall report in writing :·to the local health officer within 48 hours 
after the fact comes ~9 --the knowledge of said physicians, the name, 
age; ·sex, color, occupation, place where last employed, if _known, and address 
of every person known by said physician to have tuberculosis ; Such report 
shall be made on. forms furnished by the department. 

•11The name of ttie householder, where the tuberculous person lives 
or boards, and ·such other facts as may be called for on the bl~ reports 
so f:urnished shall be included in the report. The chief officer having • 
charge for the time being of any hospital, dispensary, asylum, ·sanatorium 
or other similar private or public institution in the State shall report. to 
the departmen~ in like manner _the name, age, sex, co.lor, occupation, place 
where last employed~ if known, and previous address of every patient having 
tuberculosis who comes into his -. care or under his observation, within 48 . hours 
thereafter. Such physician or chief officer sha.11 give notice to the depart­
ment of th·e change of address of any tuberculous ·patient who is, or has· 
lately been under his· care, if h~ is able to give such information." 
22 M.R.S.A. I 1041 
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. 14. T he release of a .. report of an autopsy performed upon the body· of a 
deceased Augus~a Mental Health Institute patient to a physician interested in 
the case or to a community mental health center is not controlled by 34 M.R.S.A. 
i l~A. Generally, an autopsy is performed only-after the spouse or next of kin 
in the exercise of a· quasi : i,roperty interest in the body of the ~ec~sed has 
given consent thereto. See generally, Bayt and Bayt, "Legal Aspects .of Medical 
Records,·•, Chapter XX.IV, Autopsy Consents, p. 286 (1964). Since the authority 
rest.s with the surviving spouse· or next of kin to permit or decline · to pexmit the 
perfe>rmance o_f an autopsy, it .is · our view that the surviving spouse or _next of 
kin also possesses the authority to determine to whom the autopsy report will 
be given. We advise, therefore, that authorization be obtained from the person 
authorizing the · autopsy befe:>re the ~gusta Mental Health Institu~e· furnishes 
an a~topsy report relative ~p ·ns deceased patient to an interested physician or 
a community mental health ·center. An exception to the above general rule operates 
in connection with an _autdpsy performed upon the body of a deceased -patient required 
tp be buried at public expense when no family member claims the -body for burial. 
The app~icable statute is ·as .f_ollowa: 

•
11All public .o~f-i~ers~ agents ·and servants of any and every county 

and munlcipality, and -of any and every almshouse, prison, morgue, hospital· 
or any other public instltuti~n having charge or control ove~ dead human 
bodies required _to be ~ried at the public expense are ·required to notify 
.:fmediately the said .board of distribution, or such person or persona 
as may from time to -t:l~itr 'be ·designated by said board, or ·it's duly authorized· 
officer or agent, whe~ever an:y such body or bodies come into _his or their • 
possession, charge or _control, _a:nd shall, without fee or reward, deliver 
such body or bodies to said board or its duly authorized officer or agent, 
~nd permit an,d suffer·. the said board or_ its agents, or the physicians and sur­
geons from time to time ~esignated by it or them, who comply with th1■ · 
cha_p.ter, to take and ~ei1love any and all such bodies to be us~d within the 
State for the advancement of medical education. No such notice need be 
given and no such body: shall be delivered if any person, satisfying the 
aut~orities in charg~ of ·said body that he or . she is a m~ber • _of the 
family or_: nex~ of kin · to . the _deceas~d, . shall claim the body. for burial, 
but it shall ~e surrendered to him or her for interment, and 110 notice shall 
b.e given ~nd no . body··,leU.vered to said board or its agents if such deceased 
,person was a traveler and· not a vagabond, who died suddenly, in wich case the 
• said body shall be buried~ The superintendents and medical staff• of the 
Augusta Mental Health Institute, the Bangor Mental ·uealth Institute and 
Pineland· -Center, having charge or control over dead human bodies required 
to be buried at public expense, when no person satisfie-s the superintendent 
of either hospital for the mentally ill or ·the •pineland Center, and the 
Department of Mental Health and Corrections that be or she is• member of 
the fami.ly of, or some · family connection or next of kin . to the deceased, 
and wishes to claim the body for burial, may for .the advancement of science 
hold an autopsy and .~ine the body of such person, notwithatandia:g any 
provisions· of this chapter. • • 

. . . . . 

"Notwithstanding the availability of l~p sum death benefits under the 
Federal' Social Security . Act,· the term "buried at public expense" as written 
in .this section shall be deemed to include the unclaimed dead bodies of 
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of all indigent persons otherwise within the intendment of . this aection. 11 

22 M.R.S.A. § 2883, as amended by P. & S.L, 1973, C. 53. 

We are of the opinion that a report of ~n autopsy performed under this section may be 
furnished.to a physician i~terested in the case or to a community mental health 
center when such report is furnished in furtherance of the purpos.e of the statute; 
the advancement of· science. . . . 

~~ 
Assistant.Attorney Glneral 
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