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B STATE OF MAINE
Inter-Departmental Memorandum e Nov. 12, 1975
To____.Joseph 8. Defilipp,- Adn. Assistant Dept._State parole Loard
- P Courtlnnd'nl Péigﬁl Asst. Att'y General Dept._Attorncy Genmeral L

Subject Authoriry of Staté®parole Board as to Porson Scrving Life Scntence

—_=

U

Convicted of Now OFffense While on P1ro]o

SYLLABUS :

-An inmate of the Maine State Prison who, as a life aentencn parolee commits
a new offense resulting in a new sentence to the Mazine State Prison, may not
again be paroled in connection with the life sentence in view of the mapdatory .
consecutive sentence provisions of 34 M.R.S.A.'§ 1676. The State Parole Board,
however, has the power to terminate such life seritence to permit the inmate
to bcbin execution of the sentence for the crime committed while a life sentence
parolee, such specific power being vested in the State Parcle Board by 34 M. R.S.A..
§ 1676.
FACTS:

' The State -Parole Board is faced with two cases in which it is unsure as to
what courses of action are open to it.. ‘In one, the Maine State Prison inmate’

was convicted of murder on September 27, '1955.‘ He was paroled on August 12,
1971.. On February 25, 1972, he was again sentenced to the Maine State Priaon

‘'upon conviction of two offenses committed while. on parole, such sentences being

concuscent with each other, one for 2 1/2 .to.5 ycars and one for 2 1/2 to 8 years,
In the other case, the Maine State’ Priscn inmate was convicted 6f murder on

June 23, 1951, He vas parolcd from the Maine State Prison on October 10, 1989,

On Fehruary 13, 1975, he was retutned to Lhe Maine State Prison as a parole violator
having been convicted of a new offense comuitted while on parole and Having received
a new sentence of 2 1/2 to five years.

QUESTION 1: £ ;

Can the State Parole Board again parole these two life sentence inmates and
others slmilarly situated in connection with their life sentences? ,

ANSHER: ' No.
GUESTION 2:.

Is there any other alternative available to the State Parole Buard as a
vehicle by which to again return such life sentence inmate to the community?

ANSWER: Yes, See Reason. f

The statutes with wihich we are conccrned iy answoring your request are:
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"Any parolee who commits an offense while on parole who
is sentenced to the State Prison shall serve  the 2nd sentence
beginming dn the date of termination of the first sentence,
unless the first sentence is otherwise terminated by the board o
‘34 M.R,S.A, § 1676 °

"Whenever it appears to the board that a person on
parole’is no longer in need of supervision, it may order the
superintendent or warden of the institution from which he
was released to issue him a certificate of discharge, except
that in the case of persons serving a life senténce who may
not -be discharged from parole in less than 10 years after re-
lease on parole,' 34 M.R.S.A. § 1678,

Title 34, § 1676, mandates the execution of a sentence for an offense com-
mitted while on parole consecutively to the sentence being served at the time
of commission of the new offense by.the parolee. See Cressey v. State, 161 Me. 295,

211 A.2d 572 (Me. 1965); Hartlev v, v v. State, 249 A.2d 38, (Me. 1969); ‘Kuhn v. State,
254 A.2d 591 (Me. 1969); Hirgins v. Robbins, 270 A. 2d 81 (Me. 1970).

It is the Opinion of this ‘office that the legislature,in requiring consecutive
sentences under Title 34 § 1676, has foreclosed the possibility of release ‘into the
community on parole while in execution of the sentence being served at the time
of commission of the new offense. Any other construction would be absurd and {
would render meaningless the legislative mandate of consecutive’ sentences. .We
perceive the primary objective of the legislature in its design of Title 34
§ 1676 to be the protection of the public from an erstwhile parolee who has
manifested his inability to function in the community by the commission of a new
criminal offense while on parole,

" ., . . A person who is convicted of a felony committed
while on parole and is required, under the statutes, to !
serve the remaining portion of the maximum term to which
he was first sentenced is ineligible for further patrole
on the first sentence; and where, in such case, he is re-
quired by the statutes to serve his first term before
beginning to scrve his second term, the time at- which he
may become eligible for parole under the second sentence
is coxrespondingly postponed. 67C.J.S. Pardons, § 20a. See
Opinion of this office dated October 17, 1968 (copy attached
for convenient reference).:

We find, however, in Title 34 § 1676 a mitigative provision made operative
as a -separate and distinct power of the  -State Parole Doard in addition to the-
powers of parole vested in it by subchapter Vv of Chapter 121 of Title 34; i.e.,
the power to terminate the first of the sentences made consecutive by section
1676. The language with which we are particularly concerned is, "shall scrve
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the second scncencg beginning on the datc of termination of the.first
scntence unless the first s anane is otherwise terminated by the board.™
(Emphasis supplicd)®.34 M,R.S.A, § 1676,

The legislature in 1957 enacted a major revision of the laws relating to
parole and-the then State Probation and Parole Board. Sce Chapter 387 of the
Publ ic Laws of 1957. This dct enacted the predecessor.provision to the present
34 M.R.S.A. § 1676; 1 e., R.S, 1954, Chapter 27-4, § 16, which read as enacted:

“"A parolee who commits an offense while on parole and is
sentenced to a state penal or correctional institution
shall serve the second sentence beginning on the date of
termination of the first sentence whether it is served or
.commuted.' (Emphasis supplicd)

We see in this initial cnactment the same legislative intent and mandate
respecting the service of ‘a sentence for a crime committed while on parole consecu-
tively to the sentence being served at the time of commission Of such offense,
However,. we see. in such section no power in the Statc Probation and Parole Board
with respect to the sentence being served at the time of such commission of a
new offense., It is clear that under such initial provision the sentence for
the crime committéd while on parole could ‘only begin after full'service of ‘the
first sentence or service of the sentence as commuted by the governor.

By section 11 of Chapter 312 of the Public lLaws of 1959,. the legislature

\—V mended section 16 of Chapter 27-A of the Revised Statutes of 1954 to read identically

to the present-section 1676 of Title 34, giving the then State Probation and Parole

Board: the power to terminate the sentence being.served at the time of commission

of the offense while on parole, We view this change enacted by the legislature
as demonstration of a legislative intent to vest 'in the State Parole Board the -
power to' terminate a sentence, thus enabling an inmate to begin- cxecution of the.
sentence for the crime committed while on parole. - . : ey

This office has addressed a similar question resPecting the fnmate serving
a life sentence who escapes while in exccution of. such sentence and who is sentenced
after conviction on the escape charge by our opinion dated March 12, 1971, (copy

attached for convenient reference). We interxpreted 34 M.R.S.A. § 710 to vest in

the Stqté Parole Board a termination power similar to that which we view is
vested in the State Parole Board under 34 M.R,S,A, § 1676. We apply the same
reasoning here, the only difference being that in Title 34, § 710, it could be

-seen that the tcrmination power of the State Parole Board speciflcally related

to life sentences as well as to other sentences. Such 5pec1f1c1ty made easier

the arrival at the conclusions recached in that opinion. We also note that § 710
provided that " , , ., said termination shall not take place sooner than the
expiration of the parole eligibility hearing date applicable to his former scntence."
No similar provision is neccessary in § 1676 since obviously the affected inmate

has alrecady been paroled has committed a ncw offense as a parolee and has come
within the purview of § 1676. We reach our conclusion, here, however, in view

of the inclusive language of 34 M,R,S,A, § 1676, "Any parolee who commits an



Joseph S. DeFilipp b~ November 17, 1975

"’ offense while on pa¥ole . . ." (Bmphasis supplied) Were we to'reach a contrary {
conclusion in connegtion with a person serving a life sentence, copviction For an
offensc committed wiifle on parole would result in incarceration for the inmate's
natural life sans intervention by the governmor by way of commutation or pardon.
Such was the operative cffect of § 16 of Chapter 27-A of the Revised Statutes of
1954 as originally enacted. We sée a substantial mitigation of the operative
effect of such section by the amendment in section 11.of Chapter 312 of the Public
laws of 1959 carried forward and appearing in 34 M.R.S.A, § 1676.

We view this termination power of the State Parole Board to be consistent
with the broad legxslative grant of authority to the board.

‘WThe Legislature has seen fit to create the parole
system as part of its program for rehabilitation of persons
convicted of crime, Responsibilty for making the parole
program work has been delegated by the Legislature to the
Paiole Board. From the date of parole eligibility, it is for
the Parole Board to determine thé¢ extent to which the remainder
of the Court~imposed sentence shall be executed inside an. in-
stitution or without its walls, .It alone can dictate the
terms of release from the institution on parole. It has the
power to remove a prisdner and place him in the community
while he is still under service of his sentence., The circum-
) ' stances dictating such action are for the Parole Board to .
A determine."- Stubbs v. State; 281 A.2d 134 at 136 (Me. 1971) (

As discussed in the March 12, 1971, opinion previously referred to, the
10-y=ar parole supervision prov151on of 34 M,R.S,A. § 1678 made operative as
to life sentences, will mever operate in the case of the person whose life
sentence is terminated under 34 M.R,S5.A. § 1676 to permit the inmate to begin
execution of the sentence for the crime committed while on parole, - When parole
finally is granted, it will be in connection with the last mentioned sentence
and not in connection with the life sentence. A substantial. burden is placed .
.on the State Parole Board and a substantial trust vested in it by the legislature
by its grant of the termination power of Title 34 § 1676 Nevertheless, such
-power exists and may be exercised by ‘the board.

Lo\ 1L A
Courtland D, Perry.
Assistant Attorney Gencral

——

CDP/a !
attachments
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SYLIABUS:

In accordance with auLhority vested in the State Probatlon and Parole Board by
Title 34, §710 the life sentence being served by an inmate at the Maine State Prison” ..
may be terminated by the State Probation and Parole Eoard, such termination power 3
being in addition to' parole authority vested in the Board by Subchapter V. of Chapter 121
,of Title 34 and such inmate, following termination of the life scntence, shall begin
exécution of the sentence for escape. In such case the 10 year parole supervision provis
of Title 3%, §1678 would bc inoperative, since the inmate at the time of. parole would

not be serving a life sentence.
& i

FACTS: '

An inmate at the Mainc State Prison currently in execution of a life sentence
. dwposed upon him December 4, 1959, escaped from the Minimum Security Unit of the Maine.
gmftate Prison on October 25, 1970, and was convicted of such offense on February 18, 1971,
EFnd sentenced to the Maine State Prison for a term of 1-2 years, but for the mew
sentence for escapz this jnmate would have been elxglble for parole conside zation on
or about Mzrch 31, 1972,

* QUESTIONM:

. May the State ‘Probation and Parole Board dlsposc of the éase of an inmate serving
a life sentgnce, permitting execution of a sentence for escape and if so, is duration
.of parole affected?

[RTP

ANSHER:

Yes, as to both parts.
RFASOI\ ot Mk

Statutes pertinent to the opinion of this office relative to the ﬁnestion here
presented arc as follows:

Title 34, M.R.S.A. 1964, §710

"If a convict sentenced to the State Prison for life or
for -a limited term of yecars-or trans{erred theveto fLrom
the Men's Correctional Center under section 808-A ox

[ comnittcd.thoreto'fnr safekeeping under Title. 15, 'section

- 453, assaults any efficer or other persen employed in the

government tharcof, or breaks or escapes therefrom, or
forcibly attempts to do so, he way be punished by confinement
to hard labor for any teorm of years, to commence after:the
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cofipletion of his former sentencéd or upon
tegmination of such sentencé by the State Probation'
and Parole Board; said terminatfon shall not take place
sooner than the expiration of ‘the parole e lingLlity
hearing date applicable to his former secnteace.. The -
warden shall certify the fact of a vxolatLon of this
section to the county attorney. for the Count) oE &101,
who shall prosecute such convict thurcfor.?_j :

Title 34, M.R.S5.A. 1964, 51678

"Whenever it appears to the-beoard that a’ person oa parele
is no longer in need of superv;sion it may order.the - 7
superintendent or warden of the institution fr01 which he
was released to issue him a certificate of discharga, ‘
except that in the case of persons serving'a life sentence
who may not be discharged from parole: Ln less than 10 years
after release on parole." _ Fatme L poa

The .Legislature in Title 34, §710 has made specific refer;uce to persons serving
life sentences, as well as to other categories of inmates; and has provided that a
sentence for escape shall be served upon complet1on of - thu séntence being served at
the time of escape or termination thereof by the State Probation and Parolu Board a(ﬂ

f’has Fixed the time at which such terLnatlon may take place.._‘

. Parole authority is vested in the State Probatlnn and Pnrole”so;td in Subchapter
Vv of Chapter 121 of Title 34, We Eind in scction 710 of Title 34 an uddltlﬂndl

power vasted in the State Probation and Parcle Board, vi?., ‘the pover. to termxnate a-
sentence boing served by an inmate following parole h;arlng ellgxhxllty in order to
permit execution of another sentence, i.e,, for escape. . Termination of a sentencc~unm
as provided for in section 710 is not parole, 'such dispesition. being release. from the
institution. A person is not -paroled. to another sentence but the sentence bclng
served is terminated and the inmate begins cx;cutxon of another -sent cnce. _ﬁ

In consideoration of the guestion presented here the import of 34 W R.S A., 1964
§1678 is intelligible from its language,such section providing that a.person serving -
a life sentence shall be on parole for not less than 10 years. We dibposc of this
question by stating that a parson serving a life sentence who escapes’ from the Maine
State Prison and whose life sentence is tLrwlnatnd pursuant to authority vested in
the State Probation and Parole Board by Title 34, §710, and who is commenced in
execution of ‘a sentence for escape will never be pareled’in connection with the life
sentence. Pavole in such instnncn, if it is orderad, will be in coanaction with the
sentence for escape. The appropriate disposition of the case of an inmaté serving
a life sentence wvho faces execution of a sentence for 'escape.is a matter discrotionary
with the State Probation and Pavele Board, the Board bearing in mind that the 10 year
parole supervision provision of Title 34, §1678 will never be. operative as to the
inmite alter the board exercises its authoriby and terminates the life sentence,

In reaching the conclusion reached here we find that protection ol the public(

’
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in the instance of pafole of an inmate serving a life sentence by mandatory 10 yeadr
parole supervision isgdiminished in the casc of the inmaté serving a life sentence
who comnits an offensc covered by Title 34, §710, when the State Probation and Parole
" Board excuvclses its authority by termination of a 1ife scntence, permitting c¢xzeution
‘of the seatence imposed for the offense covered by the latter section., When finally"
paroled the inmate will be subject to parole supervisien only for the duration of the
scatence for such offense -- in the case of Lhe inmate In question such supprvision
may approximate one ycar. We arc constrained, however, to conclude that the language
.of Title 34, §710 clearly and specifically relates to persons serving life sentences
-and is remedial in that it provides a means by which an inmate serving a life sentence
.who commits an offense covered by Title 34, §710, may be returned to the community.
The burden rests with the State Probation and Parole Boaid to determine the propriety
‘of termination of the life sentence, permitting execution of the schtence. imposed -
under Title 34, §710, and ultimate relecase absent the 10 year mandatory parole: super -
vision which would otherwise obtain. '

In summary we are of the opinion that in accordance .with authority vested in -
the State Probation and Parole Board by Title 34, §710, the life sentence being served
by an immate at the Maine State Prison may be terminated by the State Probation and.
Parole Board,. such termination power being in addition to parole authority vested
in the Board by Subchapter V of- Chapter 121 of Title 34 “and .such inmate following
termination of the life sentence,. shall begin exccution of the sentence for.cscape.
In such case the 10 year parole supervision provision of Title 34, §1678 weuld be in-

% operative, since the inmate at the time of parole would not be serving a life scntence,.

.
¥ ;
L L}
- - ..

FASNORC TSI p— |

‘Courtland D. Perry '
Assistant Attotney Gcne§a1 : .
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Sediecr - RObert H. mMotifram ~ MSP 10889; status of parole re- 1960 larceny.
canviction. @, - — _m
e - R, _
" SYLLARUS:

A parolee who commits an offense while_on‘pa;ole.and.Who

receives a sentence which, by operation of law, commendes at the

e#piratidn'of the. first sentence, is not eligible for parole on
said first sentende. .
FACTS : .

On October 7, 1966,'RobertiH.-Mqttrgm’ﬁas~convictea of
larceny in the cumberland County queri'oi;"Co'u'rt'af}'d_\.vas- sentenced
.?_to serve not less than'{eninor more Ehan'thiyﬁy y;;rs in' the
Maineistaté Prisén; In 1963, the GOVanof-and the Executive
Council comﬁuted sald sentence so tﬁaé.at'the'prbscht time;
Mottras. is serving a sentencé‘oﬁ'fbuﬁ'&éars‘and two months
to twenty years f6£ fhé‘referéncé offense. |
- On November 15, 1963, Mr. Mottram was released on parcle
concerning the instant sentence. Latgr, a parolc'bioiator‘s
arrest warrant issucd against him based upon alleged viblatiohg
of parole. .The date oﬁ.tﬁe issuance of the warrant vias :
January 21;'1965. Service of the warrant was resisted by Mr.
Mottram due to hisfhaving absconded. ﬁc'was'finally apprechended
and returned to the Néine Statc Prison on February 15, 1965.

. P



_.0on July 7, 1965, Mbttra& was taken to the Lincoln C;ﬁdﬁy~-
Superior Court where he'w%s sentenced to a Lerm of Aot'lcss than
~ three and ‘offe~half years and not more than scven years’ for (

commibsios‘bf %hc'offcnse of breaking, éﬁfering;iﬁné larceny in

the nighttime; an offense committed by him while on parole. The

1965 conviétion is captioncd: State of Maine v. Rober Mottram,

* criminal Docket No.. 1395. Thc'S@éerior.péuét'do¢ket'e@tries con-
cer%iné tﬁis-lg;ter crimigdl éroceediﬁg,are'extensivé. -Without
;epeatang the plural dockéﬁ ent:iés in dgtail,_thgy'reéité thaf.
Mottram Qas‘convictéd after trial of the crime of!breaking, enﬁéx-
.ing, andilarceny in the nighttime. He‘wéélfﬁén Auli fecommitﬁcdﬁ
to the Maihé‘State Péisen to coﬁéinue.éerv;qe;qf the sentence

imposed in 1960. (NOTE: By law, the sentence imposed in 1965 . (

is’ to be serxved after completion of the‘lasovsen?ence;) Ever

since Jﬁly 7,il965; the date when Mottram was -sentenced for;thé,
. l965foéfen$e, he has.filédinumeroﬁs‘d&c@géﬁ£;'in'the Lincoln

: ¥ . ;e

gdunty Superior Coﬁrt challenging the 1965 c¢n§icti9n; but it is
: clear that the 1965 conviction has not.been.AGblgred invalid by

'éither the Maine'éupreme Judicial Court or by any Superior ééﬁ;t

in any éollﬁtergl post-conviction proecedihg. .

The' State Probation and Pardle ﬁo;rd, on October 18,.1968,
is schédulcd to review Mr. Mottram's 1965 larceny conviction re

Mr: Mottram's status for parole regarding that offense.

.



QUESYTONS :
1. Wacther or not the State Probation .and Parole Board
m2y legally.parole Mr. Mottram regarding the 1960 conviction?

.. @ : '
2. If tﬁc State Probation and Pareole Board may legally

parole Mr. Mottram concerning the 1960-conviction, what are the

legal ramifications which may ensue from such a parole xe the. ~

1965 conviction for breaking, entering, and larceny in- the night- -
time? ) ¥ .
ANSIWERS ¢ . -

1. 'No.

-

2. The answer given to Question 1 makes the second
question moot..

REASONS :
:

It is clear that Mottram is to comnence service of the

1965 sentence (bréhkihg, entering, and,larcenﬁ'in'the night-

time)'aé the termingﬁionof the séntenbe imposed -in 1990;(larceny).

"Any parolee who commits an offense
vhile on parole who is sentenced to- the ‘State
Prison shall serve the 2nd sentence beginning
on the date of termination of.the first seatence,
unless the first sentence is otherwise terminated
by the Board.™ 34 M.R.S.A. § 1676G.

The Maine casc of Cressey v. State, 161 Me. 295, 211 A. 2@ 572

mzkes it abundantly clear that a sentence inmposed upon a parolee

for an oiifensc committed by him while on parole must be served.

following the completion of scrvice of the sentence from which

the parolc"Qas initially granted.
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- of Mottram's parole on the 1960 conviction andhis later

sil)

W’

The provisions of 34 M.R.S.A. § 1678 authorize the Parole
Board to determine whcqher a person on_parolé is in nced of (
further supegg;sion, and if the Board-dcfermincs that the
parolee is no longer in need of supervision, it may order Ehé
Warden of the Maine State Prison or .the Superintendent of ghej
institution.froﬁ-whiéh-the parolec was releadsed, to isSué a
certificate of dischargé to that parolee. fThe étatutory ;
reference in se;ﬁﬁn:lﬁﬁs to persons serving a iiée SeﬁtenCe-i§
not applicable here.) " fhe companion provisions in 34 M.R.S.A.
§ 1677 authorize éhe Warden of thé'Prison or Supéfintendent,of,
the applicable institut;on to issue a cé;gificate.6f'di$§h§?ge'
ko ané:Rarolee-who.faitﬂfplly performs all.the conditiohé%bf.
pgrblé and_thcreby completes his sentence. In this case,

re;éase of Mr. Mottram to parole relative to the lQGQ_larCenf

. cdnfittion would mean that even though he were to faithfully

R o
perform all the conditions of parole and to thereby complete

the balance of the larceny sentence and receive a certificate
of discharge, he would nevertheless be required to return to
the Maine State Prison.

-

. [ . . . ’ -
Problems may arise when one censiders the possibilities

&
K

incarceration concerning the 1965 .sentence. In view of the

"

fact that Mr. Mottram has prosecutced plural postvconviction petitic: s

§ e A e - o T et tn, g



conccrniné.his 1963 conviction for'lérccny. and’in view of the
record fact thau Mr., Mottram is prcucntly filing a multitude of
plcadings;tEFc. in the-Lincoln County Superiox Court concérning
| the 1965 con¥iction, it is fair to indicate that any éfforéé:
- made by'pgison 6£ficia1§"or rcpre;cntaﬁives.of the Pézoyé-Board
‘to apprehcgd ﬁr.'Moﬁtfamfafter‘compiétion'of hislpar61c1hilij
" likely be met with extensive logg-te;m,éoilaté¥;1 aétaéﬁg.f
Witness ‘the record Oi;fhé 1965 case in thﬁs.:ggarq.

We now'direct ydﬁf;attenéion to applicable cases tﬁétthQe

entertained the guestion presented in your memérandim. First, note

the following material iénguage taken .from 67 C.J;S.,'Pardodé, § 20,

. % %'% N'person who .is convicted of a’
felony committed while on parole aﬁd is
required, under the statutes, to. serve
the remaining portion of the maximum term
to which he was first sentcnced is lnEllglblG '
for further parole on the first sentence; and
where,. in such case, he is required by the
statutes to serve his first term before ) .
beginning to serve his seccond term, the ;
time at which he may become eligible for !
. parole under the second sentence is
correspadingly postponed.”

Cases, standing in éupport of the EeXE'material:cited above are:

Riccadi v;iwilson, 254 App. DiV, 603, 2 N.Y.S.24 816; Toliver v.

-

State Board of Parole,.157 Pa. Supér. 218,;42‘K.2d 263; and

Tvou calas v. Hancock, 102 N.H. 417, 158 A.2d 296, _ R .

.

'. cp«\ () va ;\\ e e

John W. BcnomLﬁ Jr.
JWBJIx./ch Assistant Attorney General
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