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Josz:PH E.Bmnno .. , 
ATTORNEY IHNl!:RAL 

STATE OF MAINE 

DEPARTMENT OP·THE ATTORNEY GE.NE.BAL 

AUGUSTA, MAI::qE 04333 

November 6, 1975 

The Honorable Thomas R. LaPointe 
Committee on Health. and Institutional Services 
State House . 
Augusta, Maine 04333 

D~ar Representative LaPointe:· 

JOHN W. BENOIT.JR. 
RICHARD s. COJJEN 

MABT!NJ.,\\TILE 
DEPUTY ATTOIINEYII DENER"-L 

Your request dated October 23, 1975, to the Attorney General 
has been referred to me for response~ You ask three gues-tions 
relative· to the 11correctional plan 11

, so-called,· proposed by the 
Department of Mental Health.and Corrections. 

Of necessity, we have extended the scope of our response 
beyond the specific statut.e, the import of which you guestioned--
5 M.R.S.A. § 1585, which reads:· 

_nAny balance of any appropriation or sub­
division of an appropriation made by the 
Legislature for any state department· or agency, 
which at any time may not be required for the 
purposes riarned in such appropriation or sub­
division, may, upon the.recommendation of the 
department·or agency head concerned and the 
State Budget Officer, be transferred by th·e 
Governor and Council, at any_ time prior to the 
closing of the books, to any other appropriation 
or subdivision of an appropr iat•ion made by the 
Legi_slature for the use of the same department ·or 
agency for th~ same fiscal year." 

Your first question is, "Whether, under Title 5, M.R.S .A. § _ 1585, 
program and services provided for in an appropriation may be cut by 
a department or state agency in order to generate a 'balanc~.• to 
transfer into other use by. that department ot: state agency. 11

_ 

In view of the fact.that you have raised your guestion·with 
direct r-eference to the 11correctional plan, 11 so-called, we . respond . 
in contemplation of that plan. Our examination of the 11correctional 
pla,n 11 does not reveal a proposal of the Department of Mental Health 
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, and Corrections to.cut "program and services." It appears, however, 

that the Department proposes to lay off personnel at the Stevens • 
School and Boys Training Center and to use salary savings realized 
through such layoffs to £und other positions within other institu-
tions and divisions of the Department. • 

The answer· to your first question cannot be fully determined bY 
reference to 5 M.R.S.A. § 1585. This section sets forth a procedure 
l?Y which funds may be transferred within a department from one . . 
appropriation to another when funds in the first have been determined 
not to be required for the purposes for which the funds were appropriated. 
Implicit in the language in this section is a legislative recognition 
of some executive discretion. we mu·st look at other statutes in order 

J
, to determine the limits of such discretion. Pertinent to· the issue.· 

here are 34 M.R.S.A. § 1 .and 15 M.R.S.A. § 2712. Together these 
.sections provide that the Department of Mental Health. and Corrections 
shall' .11maintain training ·centers to rehabiiitate children committed 
thereto as j~venile offenders by the courts .of _the ·Sta~e. • Toward 
this end,. the disciplines of education·, casework, group work. psy-· 
cho~ogy, psychiatry, medicine, nursing, vocational training and 
religion related to ·human relations and personality development 
shall be anpioyed .. • ... ". 15 M.R.S.A~ §.2712.. • • 

. The layoffs proposed by the Department· as part of its .11 correc.tional 
,plan II may be undertaken and a "balance." achieved in affected appropria-

i • tions and transfers made under 5 M.R .s .A. § 1585 to the extend dis..;..· 
cissed later in this opinion, as long as the legislatife mandate·, quoted 
above-, with respect to the maintenance of the two juvenile institutions 
is continu.ed to be ·met. by the Department. · • It is pert,tnent • to note· that 
the purposes named in the appropriation in which a saving is sought to 

·be achieved is in terms only of the line budget designation 11Persona1. 
services II applicable to the Stevens School and _Boys Training Center. • • 
See P. & s. L.· 197-5, Chapter .78. The· extent to which such appropriated 

.. funds are neede.d ·tor the purpose,· i.e., "Personal services" at each 
• institution may be determined by _'the Department of Mental Health and 
.Corrections, limited by the above-cited mandate. 

Your second question is· "Whether under Title s M.R.S.A. § 1585, 
any balance of any appropriation for :any department or state agency 
not required for purposes in the __ appropriation may be transferred 
by the Governor and.Executive Council for use by the department or 
sta_te agency for ··either new programs, services o:i; even to assume 
funding. of previously federally funded programs and· services not 
provided for in any other legislative appropriation. 11 Funqs nay not 
be transferred from one appropriation account to another u~der 
5 • M.R.S .A. § •15.85 if the proposed transfer is to fund new progra!(ls -or 
services or to expand programs or services, such action being 
proscribed by ·the language of Section 9 of Chapter 78 of the 
Private and Special Laws of 1975: 
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11No department shall estaplish new programs 

or expand existing programs ~eyond the scope of 
those programs already established, recognized 
and approved by the Legislature·, until such • • 
program and the method of financing shall be 
submitted to the Budget Office for evaluation 
and recommendation to the Legislature, and 
until funds are made available therefor by 
the Legislature. 11 

Referring to the • "correctional plan'i it is seen that the Depart­
ment of-Mental Health and Corrections proposes to utilize salary 
savings achieved through layoffs at th~ Stevens school and Boys 
Tra_ining Center for the.· following purposes: 

1) Employ nine persons in.limited appointments at 
the Maine State Prison to be used to additi_onally • 
staff a pre-r·elease ce.nter on the grounds of the 
Bangor Mental Health In~titutef 

2) Employ eight persons in limited.appointments at 
the Maine State Prison·to be used to staff a pre­
release center to be established,on the_grounds.of 
the Men•s·correctional Center;· 

3) Employ· four persons. in limited appointments at the 
Maine State Prison to -be us·ed to· supplement ·staff 
at. the ·Maine. State Prison; • 

4) Employ twenty-six persons in limited appointments 
at the Ments.Correctional Center to additionally 
staff. that. institution;· 

5) Employ ten persons.in limited appointments as . 
Probation and Parole officers within the Division· 
of Probation and·Parole whose primary :responsib'ilities 
will be as follows: 4 as court officers; 2 as job 
developers, and 4 as· juvenile officers. 

other ·legislative provisions pertinent to resolution of your 
question are: 

11Savings accruing within appropriations made 
for permanent positions may be used 'for nonrecurring 
personal services or retirement costs when recomm~nded 

·by the department head and the State Budget Officer, 
and approved by the Governor and Council .... " 
P. & S.L. 1975, Chapt~r 78, § 6. 



f. 

t 

·HQn. 1homas R. LaPointe 
_Page .4 
November 6, 1975 

• "In administering the· policy and purposes 
of this Chapter, 11 (34 M.R.S.A. Chapter 62) • 
"the Bureau of Corrections is authorized to 

_expend correctional · ins ti tuti_onal appropr ia­
tions on persons within that portion cf its 
sentenced or committed population participating 
in halfway house, pre-release, vocational train­
ing,_ educational, drug . treatment or ·other 
correctional programs being -administered phy­
sically apart from the institution to which such 

·persons were originally sentenced or committed 
for the .purpose of defraying the direct and 
related costs of. such persons• participation in 
such programs." · ·34 M.R .·s .A. § 529, • as enacted , 
by P.L. 1975, c. 193. 

we find that the Department's ·proposal does not contravene the 
provisions ·of section 6 - of Chapter 78 of the Private and Special Laws 
of 1975, as quoted above, inasmuch as the positiqns the Department . 
·of Mental Beal.th and Corrections intends to fund with salary savings 
are to be limited appointments. -Reference is made to the definition 

-of limited appointment as .contained within Personnel Rile 8.11: "A 
·limited appointment is a regular appoi~tment to a position where a 
pre-estab_lished abolishment·. d<:',te has been set by the .appointing . • 
authority. Employees shall be certified ·as prescribed· in Rule 8.2 
and shall acquire permanent appointment as prescribed in Rule 9.6. 
Employees shall, prior to appointment, be informed by the appoint-· 
ing authority of · the established layoff date and shall belayed off 
on that date in accordance with Rule 12.3·unless . the position ·is to 
be continued as a result of budgetary limitations being removed." 
'It is ·clear,· therefore,. that limited appointments _are n~n-recurring­

·. in nature, the termination of such employees being ~i.xed at the time 
of hiring. The reference to Rule 12.3 in tne above-quoted language 
we take to include only the procedural aspects thereof. ·As to 
termination, Rule 8.11 is specifically applicable to the_ limited 
appointment employee. 

under Title 34 of the Maine Revised Statutes, Chapter· 62-A, as 
_enacted by P.· & S.L. 1975, c ·. 90, § I, the Bureau of Corrections is .. 
-authorized, inter alia, to provide pre-release services. Section 529, 
as quoted above, provides the authority for the Bureau .· to expend 
correctional institutional appropriation·s to .defray the direct and 
related costs of persons committed to the correctional .inst~tut.ions 

·who participate in pre-r-elease programs. We interpret the provisions 
of§ .529 to_be legislative approval of a partial funding mechanism 
in connection with the -pre-release program, i.e.; the use of 
appropriations to the institu-tions. Thus, we do not cons_ider_ the. 
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·( salary savings to be violative of§ ·g of Chapter 1s· .of the Private 
and Special Laws of 1975. The Department may effect ·the salary 
savings through layoffs, transfer the monies saved from an 
appropriation account at, e.g., the Stevens School under S M.R.s.A. 
§ 1585, to an appropriation account at the Maine State Prison, and 
under Title 34, § 529, .such funds may be utilized by the Bureau of 
Corrections to· hire into limited positions,as _above d~fined, persons 
necessary tq th'=! operation of pre-release facilities .. 

' \.. 

Neither is the ·additional ·.staffing of the Maine state ·prison 
and the Men's Correctional Center contempl1:1ted by the "correctional 
plan" through the employment of persons in limited appointments 
violative of§ 9 of· Chapter 78, P. & s.L. 1975: since, no new 
programs are created nor are any expanded. We are informed such 
positions are rendered necessary by s_harply increased institutional 
populations. • • 

. . 

. • we- are -constrained to respond negatively to the ·u.se of salary 
savings as proposed in order to hire, albeit· into limited positions, 
persons to fill.the above-described positions within the Division 
of Probation and Parole. Up to this time, and for the past-. three 
years, as we understand it, these positions have been funded-with 
federal monies. To date~ the Legislature has n~ither funded.such 
positions nor has it otherwise .-approved·such.expanded programs of 
the Division _of Probation and parole. We view the proposed expend­
iture of state monies accrued from salary savings to fund these 
positions as violative 0£ § 9 of Chapter 78 .of the Private and 
Special. Laws. of 1975, the same being an expansion .. of an e~isting 
program.· ·-· • • 

The third question -·is as .'follows:· ''Whether. under the Maine 
Constitution, the executive department's cutting of programs and 
services provided for ·in legislative appropriations and 'refusal 
to· expend appropriation funds necessary ·to carry out the purposes 
of these appropriations violates the doctrine of separation.of 
powers." 

In response to your eguestion 3, again, in contemplation of· 
the "correctional plan, 11 we find no attempt on the part of the ­
Department of Mental Health and Corrections as a division of the 
executive branch of government, to exercise legisla.tive powers in 
·cont~avention of Sections land 2 of.Article III of the Maine 
,constitution. • • • 

It is hoped that this opinion has.reached you in timely 
fashion ·and will be of assistance to you and the·sub-committee 
of the Health· and Institutional Services Committee in its review 
of the "corr~ctional plan." 

CDP/ec 

COURTLAND D. PERRY 
Assistant Attorney General 


