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.ST A TE OF MAINE 
,., 

To Maynard F. Marsh, commissioner. 

• From _ ____.c._J_o..:::s_e.....,p....:ch-=-·--=E=----• _B=r ....:ce...::.n=nc....:a=n-=-------

Dept. Inland Fisheries & Wildlife 

Dept. Attorney General 

Subject Land acquisitions under Chapter 118 , Private and s pecial Laws of 197;3 

You have· asked whether consent of. the Governor and council· ·is 
required before· the commissioner of the ,oe·partmen't .of Iniand Fisherles 
and Wildlife may acquire lands ·and water or any interest therein ori 
behaif of the State of Maine., pursuant ·to the Intand Fisheries arid .' 
Game Acguisit;i.on Act., ch.· 11a~ Private and _-special. Laws. of Maine of 
1973. _we ans.~er in the negative. • 

· section· 2 .of the· Act contain·s • the L~g:ieilat~r-e' s expre·ss • d~igation • 
.. -·· -_~l authority. to acquire i_nterests_ .in ~.anc:is· ·or ·watei"i; ··und~~ _t_he AC;!:t,;: and 

Sectio.n 3 describes the considerations that_- must be taken· into· account .. 
when au.en· ,i"cq_ui1lfitions· ·are mad·~. · -·The only -state ·official ·ment•ioned •in 
either. section is the Commissioner .of. Inland_ Fisheries a.pd. Game •.. In 
this· ]:'.espect;,-' thE\ · two sections ·are· similar in approach. to· many -other-· 
s_tat.u.tes_ authorizing various .s.ta te o;EficiaJ,.~: to acqµire· i~t~r~sts in. . . 
land. • see, e.g • ., 12 M.R.S.A. §6 (3) (Soil and water cons·ervation District 

( author~zed_. to acquire int~~ests in land consist~t w;ith its. legislative • ·_ 
purposes)-;· l2 M.R.S .A.· §901 • (Baxter state .-park Authority author-ized to • 
expend _sums for the acquisition of additional park . land)_; 12 M.RoS.A •• 
§l 701 ·(Maine Forest Authority. authorized ·to purchase real property for.­
recreation· and ·reforestatiori·_ ·purposes)._· The Act is thus different from 
those s _tatutes • which aµ~borize. a .~:tate offic_iaJ- tcr acquire interest~ A,.n_ 

.,; 

-·land only with.-the consent of-.the Governor and_council.~ see., .e.g. 12 : 
.M.R.S~A. §602 (1) (Bureau of Parks and Recreation auth_orized to· acquire 
land., but only with. the o:>nsent· ofi Governor and council.) · It -is clear. 
th.en, that in omitting any reference to _the Governor . and council in th·e. 
s~ction of the Act. del.egating ·the authority to acquire., the Legislature 
intended that the commissione_r alone have the 21:uthority -t;o- deci·~e on 
particu;tar acquisitions ... • 

This conclusion is .further- supported by the fact that reference: is 
made to the c,;overnor· anq council in• o_ther _sections of the Act, ~ainely 
those concerning the issuance and ·sale of bonds to finance the.Fund 
from w~ich __ the· acquisitions .are to be mad~_, and the distr~bution 9£ 'the· 
·proceeds of such sales~ (Sections _7 and 9), but not in Sections 2 anq 3o 
It should be noted here, moreover·.,• that Sect ions 7 and 9 provide that 
the issuance and sale of the bonds is to be made not with the 11consent11 

-of the Governor and council., but only. under their ".direction 11
, and that 

the proceeds of the sales are to be made not with their 11consent",·but· 
"upon warrants. drawn by" them·._. These 'words suggest' that the Legislature 
intended that the Governor and council should exercise only supervisory 
a~ihority over the_ manner of such issuance, sale and payment· of proceads, 
but that they should not have a voice in determining whether such. 



I , 
activities. should take place _at al.l , that being le.f.t. to the state . . 
Treasurer., presumably upon consultation with the commissioner. This 
is the ·only way in which these provisions ~an be read in the context 

·'of 'the.·entire statute· (containing as it'does; no mention of .the' 
GovernC?r and council in the sections dele_gat.ing the authority to 
acquire)., for if the Governor and Council's .a~firmative consent was 
required before bonds could be issued ·or sold, or the proceeds of 
such saie -paid out., the Governor and counc.il _would be able to prevent 
th_e commiss_ion·er from making th~ acquisitions wh~ch it· _is. ct~~rl:y_ 
w.i.thip h:l,s sole discret;:ion . to make. . . 

. It has been po~nted out., .however., that Section.4. 5. of th~ state 
of _Maine· Manual of F_inancial Procedur.e .. appears to require the 
approval of the .Governor and council for all.real estate·acgulsitions 
by the state. The section provides that: • 

"TJnder the law., or by other rE:?gulation~ it· 
is -nee:essary for department __ or agency_- heads 
to qbtain ·tlj.e approval. of tp_~. G_ov~r~Q~. a~d.-... 
council for certain types of ele;penditures 
£;-om state funds.· .• . Items. of a general 
ni:'-ture fal_ling within thi"s _ca.te.gory. . -. 
are as· follows:· 

* * * 
9. Acquisition of land or real estate 

unless specifically· exempted by law.". 

It will be immediately obser.ved~ however., • that the wording of the . 
section does not impose· any requirement "of such approval; it merely 
states that· ·under .. the law certain. types· of transa~tions. may .requir,e.:.:._ -­
tlie a·pproval of the Governor and council., and then goes • on to ·sp~cify 
the procedures to be followed when such a _situation arises. If under 
the law., the approval of the Governor·and council is not required for 
an acquisition., the provisions of this section do not apply. In any 
~vent., the section could not be read to attempt to create.in the 
Governor and council the power to disapprove· all acquisitions of ··real. 

• estate., ·since to interpre·t it in that manner would be to viol~te the 
general constitutiona·l principle that administrative rules cannot­
alter stat_utory law ... see, generally, Cooper., state Administrative 
Law, ch.. ~x, section 3 ( 196 5) • 

JSSEPH ""if. BRENNAN 
Attorney General 


