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~ J. L"'\. 1 L:., \..,1 L • J.. V 1.i U.J. ""f .a.., 

Inter-Department~l Memorandum Date September 2 9, 1975 

( "o __ A_l_l_S_t_a_t_e_D_e=□-a_r_t_m_e_n_t_s _ __ _ Dept. _ _____________ _ _ 

( 

From joseph E. Brennan, Attorney. General Depr. Attorney G~neral 

Subject Disclosure of names of persons making complaints 

our office·has ·received several inquiries posing the question: 
• • when and under. what circumstances, • if any,· .may written recor9s of 

con:.plaints from citizens alleging violations of· law be kept confi
dential? The· questions are i.n reference to. 1 M.R. S .A. § 405 re_. . 
quir~ng ·disclosure .of public·records and the new definition of 
public .records,·. 1 M.R·.s.A. § 402-A adopt~d by P.L. 1975 chap. 6~3. 

:_~he answer. is that generally . the written records. of. suc:h 
complaints should be.made available,.however,: they may be made 
available in a way ~hic·h does not disclose the source. of. the 

·.complaint.· • • · ,. • 
. . 

Discussion· 

••' The' :r_evised: defini ti.on of pubiic: 'rec~rd·s. -expresses ·a .clear 
legislative intent that all records .maintained by State Depart-. 
ments .excepi; those·· specified in. the three exceptions. should be 
made public.'·• -In the spirit of this provision,- all · reports relat-

.. ing . to alleg~d violations should. be public ... •. ·_. : ·: .. • • 
.• •. '• '' . • • .. . . ' '·. . ·. . •. . . ·, •''' ' .• 

. . :· :_ ._.''This gen~ral "interpretation fa~oring disc10·sure, should, 
·: ·.however" be read in light of R.ui.e 509 of the· Maine RuleB of· .. 
•. Evidence· published in JUne of 1975 ·and to be effe~tive :February 2, 

1976. This :i:'ult:.-Provides: .. •. •.. : ,,. •• : 

•• "Th~ United States, :a state or subdivision •.·. • •. 
.-. ther~of,· or any ·foreign country has a privilege 

.to refuse to dtsclose the identity-of·a-person .• 
who has furnished information·relating to or 
assisting an investigation of a possible viola-· 
tion of a-law to a law.enforcement ·officer or 
member of ·a leg is la ti ve. • committee or its staff·· 
(?Onducting an investigation.'' . 

. . . .. '. . . . ,• . . ·,~ 
Rul~ SQ9 also provides: · The privilege may·be clai~ed by an 

approprij:tte representative· of the·public entity ·to which the in
.formation ·was furn~shed. 11 

• The privilege extends to . staff members 
of the various State.Departments who are,.pursuant to this rule, 
law. enforcement officers for the purpose of enforci~g the laws 
under the responsibility of their Department. 
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Rule 509 has two e~ceptions: 

1.. ,Once· the na_me of an informer has been disclosed to a . 
person who would be adversely affected by.the informers commu
nication,. it .i:3 no longer priv'il:eged .. • 

2. If the inf9rmer may be use~ as a:witness, the informer's 
name may·l:e disclosed .. • However, thi~. determ'ination may b~_. made at 
a later date and need not-be -inade at·the first point when~ 
pers.on requests· .disclosure of the name of an informant. • 

' . . 
. . 

This· rule recognizes the ia~ in.Maine as it presently 
-exists •. The advisory committee no.t;.es to the· rules -on ·evidence 

._ provide·: • •. . • 

' •• 
11The .·privilege. Of the state' to refuse ·to disclose. t,he 

identity of· an· informer · .is well established in Maine as • els·e-
• -where.· State v·. Fortin, 10(; Me .• 382, 76 ·A. ·.-a_96 (191.0). · It re-
flects a·· recognition that effective use of -informers in law. en-· 

(:..... forcement·· compels prot.ectiori of· their· ·~nonymity. N • 
.:. • . . . . . . . . ' .'··.. . , ... 

The advi~~ry :_·co~ittee .-notes on ·the. ·~ules. ~f e~iderice also· 
provide: 

• • •• 
11:r;-t ··is· only_··th.e -'identity of the· ;informer tha~ need. -no1;,:: 

be revealed,· ,The content of what· he ·says .is not· privilegeq· • 
except to the . extent·- necessary to. conceal his identity. '~ Thus 
documents which have been prepared by the··.Department. subsequent· 
to. a complaint from an individual or doc~ents· r~ceived f~om · 
that -individual:should be .-considered public records but. those 
documents. or copies of the docum~nts which are made public, may 
be altered in such a manner·that they give·no indication .of the 
identity _·0£. the ·.informant. 

. . 
Pursuant to .the provisions of-4 _M.R.S~A. § 9~A the Rules 

of Evidence have the full force and effect of law·and preempt 
·1aws with. which they conflic·t. No conflict,. however·,· is sugges
ted -in this. case between the rules of evidence and the revised. 
definition of public records. 
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The second exception to the.public documents definition, 
& 402-A exempts: "~ecords that would be within the scope of • 
a privilege against discovery or·use. as evidence as recognized 
by the courts-of this State in ·ciivil or criminal trials, if 
the records or inspection thereof were sought in the course of 

·a court proceeding. 11 
. • 1l'his exception pr~tects all materials 

which, if they were involved in a court proceeding,· would be 
privileged_'against.discovery. It protects these materials . 
now under existing court decisi_ons.. "rt .. protects them in the 
future under ·Rule 509. · Thus, it is .the view of this office • 
that-State Departments may, _ pursuarit.to·section 402-A, decline 
to·disclose the nam~s of perso~s ~ho have presented complaints 
of -violations of • law. • . . ' 

~C·-~ 
J. se E. Brennan 
~eneral 

JEB:JC;1 .. _ 

.. .., 


