
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



r 

' 

t 

.... 

Jos:E:tir E.BRm.~ 
ATTORNEY O tNl!:"AL 

~ 
~Ali 
.l 

JOHN W. BENDl'l",JJl. 
Ri:CK4HD s. coH:itN 

MAIi.TIN L. WJ:u:; 

STATE OF. MAINE 

DEPARTMENT 01" THE A-r:rc>HNEY GENERAL 

'AUGUSTA., MAINE 04,333 

August ·_4, ·1975-

Thomas A. Berry, Esq. 
District Attorney 
Lincoln County Courthquse 
Wiscas·set, Mai.ne 04578. 

Dea·r Mr.· Berry: 

e>SPUTV ATTCRN£,:O• a£Ma:R.-r.L 

This will acknowledge rec~ipt.:of your .. lette:t ~ated July 29, 1975, 
requesting our opinion (1) whethe~ it is pel".tnissible_ fo~ .an 

• attorney in the general practice of: the. criminal- law· to· hold· tqe . 
position of complain·t justice· and (2) wheth!ar a person. in .partner­
ship with ·an attorney who serv·es as. a complaint justi~e may re..:_ 
present parties in matters whi'ch have com~ befor!=l • the complaint 
ju_stice. • • 

• ' ..... ' 
It is ~lear that there is· no legal barrier to an _attorney engaged 
in ·the general practice of criminal law serving -in· the capacity of 
complaint just:Jce.·provld.~d. he does not act as coun·sel:: iri ·any case· 
in which p.e has ·:acted in the capacity of complaint justice ... A 
complaint justice must be an attorney-at..:.law duly licensed -to 
practice in. the ·state of Maine, 4 ·M.R.S.A. § .161. 15 M.R.S.A. § 706 
expressly provides; • 

11Such complaint .justices or 9ther officer shall 
not-have. authority to preside at any trial, and 
·nei the.r shall a ppea:i:- as counsel at an\•. criminal 
case in which he has heard the complaint. 11 

_(Emphasis supplied) 

Had a more general limitation which would prohibit complaint 
justices from acting in any criminal cases been intended by the 
Legislature, the legisla.tion would ~a.ve S':3-id so. 
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It -may be· more. appropriat·e for yo_u ·to refer the second part of 
Your inquiry to the Ethics committee of the State Bar Assoc:ii_ation 
since it.appears_to involve more ot an ethical question than a 
legal- question .. In this connection~ I. would.refer you.to 
Disciplinary Rule_ 5-105 (Df which p~vides as follows: 

. . • 

"Ifa_ lawyer is.required to decline employment 
qr. withdraw_from·employment·under a disciplinary 
rule, no partne~--o~ associ"ate· or ariy_ other lawyer 
affiliated·_ with him or his· firm. may accept or 
continue such _employment. 11 

• • . . . . . • 

'Al though I do not wish· to preempt the functions of .the Ethics·· 
_Committee,· it is my own view thi3.t DR. ·J-105 (D) quoted above would 
absolutely preclude a partner of an attorney serving as a ·complaint 
justice from appearing be_fore. the complaint jus:tice in any matter 
where the compla_int justice would himself be disqualified to act. 

---.. 

·very truly· yours, 

JOSEPH E. BRENNAN 
Attorney General 


