MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




This document is from the files of the Office of

the Maine Attorney General as transferred to

the Maine State Law and Legislative Reference
Library on January 19, 2022



OLTATE OF MAINE

~'Ries 3. Longley, Governor Dzpr.Executive

Jiseph E. Brennan, Attorney General Dape Attorneg_Generél

County Eligibility to be Prims Sponsors for CETA Funds

a

3 Inter-Departmental Memorandum  pae 2ugust 1, 1975

This is in response to the memorandum from your office
dated July 17, 1975, raising several questions regarding eligi-
bility of county governments to be prime sponsrs ellglble to
receive funds under the Comprehensive Employment and: Training
Act of 1973 (P.L. 93-203) (CETA). A response to this question
requires an analySLS ‘of whether Maine counties have sufficiently

r@ad powers to be included within the definition of a "unit of
general local government" which can be a prime sponsor. The

‘CEfA -Act provides:

"*unit of general local government' .means
any city, muniecipality, county, town,
township, parish, village or other general
purpose political subdivision which has
the power to levy taxes and spend funds,
as well as general corporate and police
‘powers." P.L. 93-203, § 60l1(a) (10).

_ As noted in my memorandum to your office of March 17,
1275, the question of whether Maine counties have the legal
authrity to be included within this definition and thus be
eligible for 'CETA funds as prime sponsrs is ultimately a federal

usstion to be determined by the Department of Labor. That
ce.erﬁlnatlon has apparently. been made as indicated in the ‘memo-
randum  from the. SOllCltor of the Labor Department to the Assistant
S=creuary for Manpower dated Apr11 7, 1975. It is obvious,
Qo&ever, that we may offer some guldance to the Department of
Lahor in. interpreting the powers of our county governments.,
An examination of the powers of county governments and
a comparison with CETA to determine eligibility . under CETA
reznires answers to two questions:

1. 'Are Maine counties units of general local government? and

2. If counties are units of general local government, do they
hawe sufficient powers to levy and spend funds and exercise police
oowars as are required of CETA prime sponsors?



.

The law specifically lists countias among those units of
cvernment intended to be inclufed in the definition unit of
sneral local government. 1In explaining the law, the House. Com-
iztee report states that: '

"It should be emphasized that not every
unit of local government with the desig-
nated population can gualify. It is

- only those local governments which have
'general powers.' In other words, school
districts, sanitary districts and other
governmental agencies which do not have
the range of functions typical of a city,
such as general police and tax powers do
not qualify the prime sponshorship." U.S.
Code Conoressional and Administrative > News,
93rd. Ccongress First Session, 1973, Vol. 2,
‘Page 2941. - '

All of the types of units of government barred by the House
Committee report have specifically limited functions.. This is

not the case with Maine counties. - Maine counties may exercise a
broad range of functions which may vary, according to legislative
authorization, from county‘to county. Maine counties are not -
authorized for any specific limited purpose. Like mun1c1pallt1es,
“counties are territorial SUble‘alonS of the State with- powers
jranted by the Leglslature in certain general areas.

A recent indication of legislative intent that countles

rave. rather breoad functions can be found in P.L. 1973, c. 661"
{30 M.R.S.A. § 255) where the Legislature granted counties authority
to accept and expend. federal funds for any purpose for which federal
jrants may be available to counties. Though this law was designed
to facilitate counties accepting revenue sharing finds (see State-—
zent of Fact, L.D. 2120, 106th Legislature), the law expresses a
s:lear intent that counties shoulé be able to receive any money
which the Federal Government Mlght be willing to give to them.
The law does include a caveat, in sub-§ 3, that it does not in
any way expand the power of couptles, ‘but the caveat does not detract
:rom the elear intent that counties may accept funds for a wide
range of functions unlike the limited purpose school ‘districts px.- =
~=pitary districts discussed in the House report.. Thus it is °

lear that counties have sufficiently general powers to be con-
:lc__ed units of general local government with general corporate
TOWErS. (thtle guestion has been raised as to corporate status of
souhties. They can sue and be susd, énter into contracts, issue

I ]



rzzes, ete.; that matter is not. éiscussed. in this opinion.)

The next guestion concerns whether Maine counties have
sufficient power to levy taxes and spend funds. The counties
clearly have power to spend and do spend in such areas as sheriffs
Gepartments, courts, registries of deeds.'care of neglected children,
food stamps and other county functions.. The key question in this
area is thus whether countles have adequate taxing powers. . 30. ,
M.R.S.A, §§ 251 through 254 provides the counties power to allot
and assess taxes against municipalities, prepare-budgets to be
approved by the Legislature -and reallocate resources within
depariments without legislative approval. 30 M.R.S.A. § 407
provides .counties power to raise money by short term loans to
be repaid by taxes. ‘30 M.R.S.A." § 751 provides counties authority
to.enforce payment of taxes. True, county budgets must ultimately
approved by the Legislature, put complete budgetary autonomy is not
recondition to beifig & unit of general local government under’

23-203. The county initially prepares the budget. The county
apportions the taxes among the towns. . The county.can enforce pay-
ment of its taxes. These are the necessary incidents of the power
Lo levy taxes specified in P.L. 93-203, and Maine cquntles have such

pu wers.,

ba
a p
P.L.

In addressing the question with respect to policé powers,
it must be recognized that what exactly is police power cannot be
defined, York Harbor villade Corroration v. Libby, 126 Me. 537,

540 '(1928). See _also McQuillin, XMunicipal COrnoratlons 8. 2403
Police power. can “be many things, WCQulllln, Municipal Corrorations,
§ 2401, lists nearly 40 general areas of potential local police
vower activity. Few communities are likely to possess all of these.
7ith that as & 'given, the question becomes how many incidents of _
pelice power is enough to qualify a community as having “general®.
police powers for purpose of prime sponsorship CETA eligibility.
In examining this area, one key point to lock at is the ‘regulation
o streets. 1In discussing police powers, McQuillin nqtés:

"Police regulation of the use of streets
always has been, and, in all probability

will continue to be, the largest municipal
activity." McQuillin, Municiial Corporations,
§ 2401.




nnis. power the counties clearly rara. Title 23 M.R.S.A. Chapter
203 gives counties power to lay cut highways. Counties have '
pover to regulate activity on these highways under their general
lzv enforcement powers {discussed infra.) ' '

In addition to power over highways, which is recognized
as a key incident of pollce power, each Maine county has a law
enforcement agency with general law enLorcemnnt powers headed by
& county sheriff whose position is establlshed by Article IX,
Section 10, of the Maine Constitution. These county sherlffs,
paid from county budgets, in turn appoint deputies whose power
it ‘is to "enforce the criminal laws in said counties,” 30 M.R.S.A.
§ 938. Under this provision, sheriffs and deputy sheriffs exercise

eneral police powers to enforce all state laws. Other incidents

of police power exercised by counties include the provision of.
22 M.R,S.A. § 3791 authorizing sheriffs to act to protect neglected
cb:ldren, the dlrectlve to county sheriffs departments in 25 M.R.S.A.

.1542 and 1543 to participate in criminal justice information
=v=tems and the general authority oZ counties in 30 M. R.S.A. § ‘301
to maintain bulldlngs for courthouses, jails, registries and of
probate and.-insolvency.

While the county legislatire body, the county commission,
does not possess great authority with regard to enacting police.
power ordinances; this is not critical in examining police power
guestions in the context of CETA eligibility.for it is clear that
the county enforcement-agencies hzaves sufficient police deerS.

In addition to those powers enumerated above, county commissions
do have some affirmative authority, pursuant to police. powers, in
such areas as .laying out roads, 23 4.R.S.A. Chapter 203 or de- .-
veloping ferry service, 23 M.R.S.:. Chapter 213. Thus counties do
play a suff1c1ent1y general role in police power functions reserved
to the. states by the Tenth Amendm=nh of the United States Constitu-
tion to qualify as agencies éxercising general police powers for

purposes of CETA eligibility.

Thus we conclude that county governments in Maine may be
rime sponsors eligible to receive funds pursuant to P.L. 93-203.
& take this view because of our z&nzlysis of Maine law, and because

vwe pelieve this is principally a Zfederal -question which has been
answered already in several communicsations to you, including the
opinion of the Solicitor of the Lzzor Department dated April 7,
1975;. the letter to you from the Secretary of Labor, dated July 2,
1275; and the letter to you from 2avmond P. Schaffer, Counsellox
tc the President, dated July 17, - 1573. (All attached hereto)



re considered units of

We alsc note that count? a
»avepue sharing (P.L.

FEnErE] government for purposes ©

12 §108(d)), and the legislaz:re specifically considered
aoproved this status for counti2s in adopting 30 M.R.S5.A.
3

\

Your memorandum-also posas the question of whether
our office will represent the Governor's office in challenging
the above cited determlnatlons o‘ the Federal Government.

In light of the above analysls, we do not believe that
such a challenge would have merlt,_and therefore we could not
represent -your office in such a suit: in addition, we would be
extremely hesitant to authorlze expenditure of state funds to .
m2intain such a suit or to authorize your staff or outside counsel
to institute such litigation in the name of the  state.

JE3/mE
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U.S. DEPARTMENT OF LABOR | glmm%
Orrice OF TEE SECRETARY E*r X;f 1
WASHINGTON, D.C. 20110 % @’:
JUL 2 1573

Honorable James B. Longley
Governor

State of Maine ,
Executive Department
Augusta, Malne 04330

Dear Governor Longley:

Thenk you for your detailed and thoughtful lettfer of June 13,
1975, regarding the ellgiblility of Maine counties as prime
sponsors under the COmprehensive Employment and Training Act

of 1973, as amended. {CETA)

I have carefully reviemed your letter and the points it.
ralses. I contlinune to believe, however, that our original .
Judgment regarding eligibililty was correct, and I wlsh to
reaffirm that -Judgment. Your letter, however, deserves a
full response, and I wish to share wlth you the reasons for
reaffirming our earller determination.

In your letter you note some of the more limited responsi-
bilitles of Maine counties. 7TYou state that such limited
responsibllities are not consistent wlth a general. purpose
local -govermment, as reqguired by CETA. In our review of
¥aine counties, however, we noted a falrly diverse number of

‘activities allowed by the leglslature and with which the

counties are charged. As stated in the Sollicitor of Labor's
memorandum, counties in Maine perform warlous duties con-
sistent with the responsibillties of a general purpose local
government. In addition, Malne countiles may expend funds in
cooperation wlth federal agencies 1n connectlon with programs
generally carried out, on the local level, by general purpose -
governmental units. The counties have authority to operate

a "food stamp or donated food program" in cooperatiocn with
the United States Department of Agrlculture and the United
States Department of Health, Education, and Welfare (MRSA
30:416). Countiles also have authority to operate a "priority
soclal services progran” in cooperation with the Malne State
Department of Health and Welfare (MRSA 30:419, %420).
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We do not clte these activities as implying that Maine
counties have authority identical to the authorlty of Mailne
municipalities or that. they have the same range of functlons.
We do belleve, however, that it was the Intent of Congress
to provide funds to those general governmental units meeting
the population criterion that are closest to the people and
are multi-purpose in nature. Congress did not want "special
purpose” govermmental dlstriets becoming CETA prime sponsors,
‘but 1t had- no intention to restrict general purpose govern—
mental units otherwise eligible (H.R. Rep. No. 659, 93d
Cong., lst Sesa. p.7 (1973)).

In .your letter you also discussed the range of county police
powers. ' Within their sphere of influence we belleve that.

Maine countles do possess the range of police powers required
by Congress for operation of the CETA program. The Solicitor’s
memorandum, I believe, sets out our views in some.detall om -

this point,

'Regarding the taxing powers of the counties, your letter
attempts to draw a distinction between "essessment"” and
"levy." We do not believe that Congress was primarily
concerned wlth the differing semantic Implicatlions of those
two words., Counties, of course, as any other polltical .
subdivision, have only that suthority given fo them by the
State leglslature or the State constltution.

I wish to emphasize agaln, however, that prime sponsor
ellicibliity does not guarantee a final determination of
prime sponsorship. A comprehensive manpower plan must be
submitted by each eligible prime sponsor and approved before
funds are granted. ' As you know, if you bellieve that any
county's plan is inadequate you may promptly submit your
views to the Assistant Reglonal Director for Manpower in
Boston, who willl consider your views before making a deter-
mination on. the county's plan (29 CFR § 95.15). Finally, I
agaln note that your concerns about administratlve overlap
between the State CETA program and programs operated by the-
countlies could be remedied through the execution of a» State~
wlde multi-jurisdictional agresment. Such an agreement
would provide administrative unification of those programs,
and finanecial advantages to all involved. This possibility
should be explored wlth the affected countles.

Sincerely,
“Tohn P. Punl cT

Secretary of Labor




