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.STATE OF MAINE 
Inter- Depai-tinen tal Mem_orand_um D.ite _~J~u~l ~v _1=1 ...... -"1~9~7 s"----_ 

To t:icholas L. c:arag,anis. Director Dtpl. Personne l 

Froin Courtland P, Perrx, Asst, _Att 'y Ge~ ral 

Subjta Educati9na1 t,eaye Adyisox:y- B_oai;:d 

Dept. Mental Health & correcq.ons 

SYLLABUS: 

The Educational· Leave Advisory Board established by 5 M~R.S.A. § 723 is required 
to review all requests for education~l leave .for d~rations of.more· than one 
week made by unclassified and -~lassi"fied state e'1'ployees.- The authority of such 
boara is the final authority in connection with the approval or disapproval · 
of educational leave, and it may approve educational le~ve_notwithstanding 
disapproval by ·the employing state ag~ncy. The regulatory authority of the 
Educational Leave Advisory Board is exclusive in·connection with matters of 
educational leave, -~nd such authority ·supplants the previously existing authority 
of the State Personnel Board in connection with such Il14,tters and 1 to that extent, 
P.L. 1973, Chapter 500, has_ impliedly.repealed 5 M.R.S.A .. §_ 592,- sub-§ 2, L. • 

FACTS . OUESTIONS AND.ANSWERS: .• 

( Your request f~r this_ ·opinion is stated as follows: 

11-In ·order to clarify certain provisions o·f Title ·5, M;R.S.A., Chapter 60, the 
Act Establishing a Uniform Program for Educational Leave for State ·Employees, 
I am requesting a written formal opinion addressing'the following issues: . . . ; .. . -

"l ... Must_ the Educational· Leave Advisory Boara. review all requests for 
~aucational l~ave from state employees, classified and unclassi
fied, regardles·s · of·:approval or disapproval of educational leave 
on the part of the state ag·ency by which the employee is employed?" · 

ANSWER: Yes. . ., 

"2. Does· the Educational Leave Advisory Board have ultimate authority with 
respect to approval or diijapproval of .educational. leave requests of 
state employe~s ·in the event of disapproval of educational leave by the 
agency by which the employee is employed?" 

ANSWER: Yes • 

n3~. Are t _he regulations · of the Educational Leave i\dvisory Board sufficient 
to refleci the functions of the Educational Leave Advisory Board as con
templated by the Educational Leave Act and·, if not, what further 
Teguiatory provisions should be adopted. in order to assure handling of 
educational leave requests in accordance with law?" 

A.:.~SWER: See reason. 
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REASON: 

The 106th Legislature.enacted P.L .• _1973 1 Chapt~r 500, appearing as 5 M.R.S.A. 
§§ 721-727, cited as the "Maine Educational Leave Act." 5 M.R.S.A. §. 723 establishes 
the Educational Leave Advisory Board and states its functions to be "to advise • 
and consult with the Department of Personnel to review and authorize all educational 
leave requests·from· classified and. unclassified state.employees f~r durations of 

·more than one week." • ,. • • • 

We view th.is language as establishing two. functlons of the· Board: (~) to advis.e 
and consult with the Department of Personnel and (2) to review and authorize all 
educational leave requests from classified and unclassified state employees for 
durations of more than one week. It is the second function with which.we are 

·here concerned; and the.language employed by the legislature as to-that function 
requires no interpretation and is. clear on its _face, requiring that· the Board 
review all applications for educational leave made by s~ate ·employees, classified·· 
or unclasi°ified, for durations of more than one·week. ·This l~nguage is without 
limitation,: _requiring such review regardless of the app;-oval or disapproval of 
educational leave by the state agency by which the ·state employ~e is employed when 
.S\l~h educational leave is to exceed one week. • •• 

( It is equally clear that th~ Educational Leave Advisory Board· is vested with 
final authprity in connection with the approval .or disapproval of ·all educational 
leave requests of state employees for durations of more than one week. ·We view 
that the word:, 11authorize,n imparts to the Board the final decision-making power 
as to whether educationa! leave will or will not.be granted in each case and· that 
the positi~n of ttie employing agency .as to an educational leave request by a state 

.employee is not binding upon th~ Educational· Leave Advisory Board. We. find support 
for this view in the ~ligis_lative design of the "Maine Educational· Leave _Act." A 
distinct body has b~en established by the legislature to pass judgment on educa
tional leave requests of state employees,. the ~oard is ·given regulatory authprity· 
in this connection.-as set forth in 5 M.R.S.A. § 724; and § 724 provides that the 
"board shall seek the advice of t·he department head concerned· in reviewing the 
educationai leave ~pplication of.each employee," This latter language indicates 
clearly that the board is not bound by the position of_ tp.e einployin·g state agency 
vis-a-vis the request_for educational leave,· the in~ent of such language obviously 
being that the board, in the exercise of.its review and authorization function, 
have a s·tatement of ~he position of the department head to assis-t the board in 
weighing the merits of.the educational leave.request in order to insure informed 
judgment • in each case,. 

We come now to ·your.third quest"ion in which·you inquire into the sufficiency of 
the regulations of the Educational Leave Advisory- Board entitled, 11Guideline·s 
for Educational Leave," which we append hereto for convenient-reference. In 

·order to determine the sufficieincy of the regulations, we must first discuss 
the nature of the regulatory·authority the nature of the regulatory authority 
vested in the Ech;cational .Leave Advisory Board.by-5 M.R,S,A .. §° ~24, w~ich reads: 
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"The board shall by rule and regulation establish procedu.res for 
applying·, p.rocessing and granting of educ~tional leave to classi
fied and unclassified e_mployees of the State .• ·• and may adopt 
such other regulations·as it finds necessary to administer this 
chapter." • 

Such scope can only be ·defined through a determination of the present operative 
• effect of 5 M.R.s.A. § 592, stl·b-§ 2, L., r~ferring t~ the. Stat;e Perso~nel Board: 

"Xhe board_sh:411 have the:following powers and.duties: ~- .. 

112. Rules and· regulatio-ns. Upon recommend,tion of the director 
and after a public·hear~ng, and subject to the requirements of chap
ters 51 to 61, to pres.cribe· or amend rules and regulations relative 
to: ... 

·"L •. Leave of absence,· resi.gnation, hours· of service, ·vaca'tfons and sick. 
leave,· .• . II • (F.mphasis supplied) 

Acting pursuant to the last cited authority,· the.State Personnel Board has 
established rules dealing with educational leave with pay, Personnel Rule 11.11, 

--and educational leave-without pay, Persdnnel Rule 11.14. We append the text of 
these rules for convenient refe.rence. • 

We must resolve the issu~ as to whether by enactment of P.L. 1973, Chapter ~00, 
. (5 M.~.S.A, _Chapt~r 60, Sections 721-727) the iegislature has impliedly repealed 
5 M.R.S.A .. § 592, sub-§ 2, L., to the.limited extent only. that _the regulatory 

•authority of the Sta~e _Personnel Board a s to 11lea,ve of absence11 no longer includes 
the authority -to.regulate .educational leave of state employees,.such authority 
now being ve_sted· in -~he Educational.,, Leave Advisory Board. • • 

The Maine Supreme·Judicial Court. has set forth the general rules applicable to 
consider~tion of the issues of implied repeal as follows: 

. "It is well settled that a repeal by implication is not favored and 
will not _be uphe-ld in._doubtful cases. , .. It is~ however, equally weil 
established that repeals by implication ~x_ist when a later statute 
covers the whole subject·matter of an earlier statute. This principle 
has been express~d _in appropriate.language in many cases in this state. 

"'Repeal by implication exists in two classes of cases, "first, when 
the later statute covers the whole subject matter of the eirlier, 
especially when additional remedies are imposed, and second, when the 
later is repugnant to or inconsistent with the earlier.' 

. . 
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• • •• to effect a repeal by implication the later statute must be so 
broad in its scope and so clear and e~plicit ·in its terms as.to show that 
it was intended to cover the whole·subject "rnat~er and to displace the 
prior statute.or the two must be so plainly repugnant and inconsistent 
that they_cannot.~tand togethe~.• ..• 

"' •• the precedents are numerous in support ·of a general rule which 
is applicable when • it is claimed that. one statute e_ffect·s the repeal o_f 
a~other by.necessary implication. • 

:. 
11 ''Ihe test is whether a s~bs.equent legislative· act is· so ·directly and 

.positive~y repugnant to the former act, that the two cannot con-
sistently stand together·, Is the· repugnancy s·o great that the legis-· 
lattve ntent to amend or repeal is ·evident?. Ca~_ the new law and the old 
law be each effica·cious ·in i_ts own sphere?•·. , • 

"The- c·ourt will if possible give effect to both statutes and will not 
presume that a repeal was intended ....• • 

"Where a later statute does not cove1; ·the entire ·field of
0 

the ·earlier statute 
but is inconsi-stent or repugnant to some of its provisions , a repeal by 
implication takes place to the extent of the conflict." (Emp_hasis. supplied) 

State vs. London:i 156 ·Me. 123:i 126 -128 (19~0). 

It. is th~ opinio~ of this office that the -leg!°s~atufe 's enactment. of the "Maine 
Educational Leave Act11

, P,.L. 197~,. Ch~pter 500, presE:nts.an appropriate· instance 
of implied x:epeal and that. such act repeals 5 M. R; S .A. §. 592, sub-§2, L, to the 
extent"that it has vested regulatory authority in connection with educational· 
leave of stat~ employees in the Educational Leave Advisory Board, taking from 
the State Personnel Board the previously existing authority_to regula~e educa- . 
tional leave as en·compas;;ed .. within the board's atithor.ity to regulate 11 leave of 

·absence. 11 we· suppoi;t this-· view by the following: The legislature enacted an 
entirely new Chapter 60 within-Title s·of the Revised·statutes, .designat:'ing the 
same, "Maine Educ~t.io.nal Leave Act. 11 Such Chapter 60 'falls within the compass 
of Chapters 5l·to i1 of Title 5 to which the regulatory authority of the State 
Personnel. Board is ·ma.de subject by the language, ."subject to the requirements 
of Chapters 51 to 61" (5 M,R .. S.A. §_ 592, sub-§2). The legislature· in P.L. 1973:i 
Chapter 500s has eKpaFded the scope-of educational l~ave . to include unclassified 
state employees in addtion to classified state employees. It has established 
_the bro~d purpose of educational leave in 5 M.R.S.A. § 722s thus providing the 
guidelines under which the Educational Leave Advisory Board is· to act, and it 
has mandated in 5 M.R.S.A. § 724 the establishment of procedural rules and regl,1-
lations .relating· to "applying, processing and gra.nting educational leave," and 
has empowered the Educational Leave Advisory Board to establish such other 
regulations as it finds necessary .to administer the 11M.aine Educ~tional Leave Act." 

Clearly, two administrative boards can not effectively regulate educational 
l~ave. The latte~ enactment must control and must be said to have vested in the 
Educational Leave Advisory Board eKclusive regulatory authority i~ connec~ion 
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with ·eduaational leaves,· including both procedural and substantive regulatory 
.authority. 

An.example of the conflict which could arise if the State Personnel.Board and 
Educa~ional Leav~ Advisory -Board were to possess co-extensive .r~gulatory authoritr 
is seen in·the present provisions of Personnel_Rule 11.11 inasmuch as such rule, 
in its provision for departmental plans for educat°ional leave, would be in direct 
conflict with 5 M.R. S.A. Chapter 60 which provides· for. review and authorization 
by the Educational Leave Advisory Board in. each individual instance of_a state 
employee's request for educational lea.ve. Further, the require·ments of Personnel 
-Rules 11.11 and 11.14 as to approval by the department head and approval by the 
personnel direc;or of educational leave wo~ld also be in conf~ict wi~h the powers 
vested in the Educational Leave Advisory Board. 

. . . 

Just as the educational leave regulatory authority encompassed within 5 M.R.S.A~ 
§ 592; sub-§ 2 L, to the limited extent ·that it. has heretofore included educational 
leave, is no· longer operat~ve, Personnel Rules· 11~ 11 and 11.14, as they relate • 
to educ·ational leave, .must _also be considered presently- inoperative and without 
force. 

In view of the fact that implied repeal is not favored and is not . construed to 
e~ist in doubtful cases, we have also looked at the legislative rec·ord of May 31, 
1973, in which amendments to L.D. 672, An Act to Establish a Uniform Program 
for Educational Leave for State Employees, which resulted in the enactment: of P,L. 
1973, Chapter 500, were debated· on the floor of the House of-Representatives. It 
1s·s~en from such debate that the board which would be cre~ted by the act would 
possess full regulatory authority as to educational leave. · this being the case, 
the.Legislature can not have intended that the State Personnel Board possess· further 
any regula~ory authority as to educational.leave. 

In order to further_-a.C!_s·ure the propriety of applying the rule of implied repeal 
as here discussed, we ha.ve··:inquired into the legislative. history pertinent to 
P.L. 1973,.Chapter 500, and find that in 1971 the legislature by joint order (S.P. 
628) directed the Legislativ~ Research Commit;ee to study the problem of educa-. 
tional leave for ·state employees and further directed the • Committee" to .determine 
the feasibility of. promulgating and enforcing rules and regulations by means of 
_t~e -State Personnel Board whi~h will carry into practice a uniform policy for· 
educational leave for all state employees. 11 (~phasis supplied) The Legislative 
Research Committee in• its report ~o .the 106th. Legislature. dated January, 1973, 
reported in pertinent part. a·s follows: 

"At the close of ·its hearings and.the executive -deliberations which 
follqwed, the Committee felt.it would be in the best interests of 
the State if the various policies, practices.and procedures currently 
employed by the State were-subject to uniform regulation. It is the 
Committee's feel ng that a permanent board should be established by·sta_tute 
to oversee and rule upon all such activity involving more than one week's 
duration and that this should be accomplished without the .. use of State 
funds, 11 

and the Legislative Research Committee in its report set forth its proposal, 
which app·eared as L.D. 672, which, with amendments·, was passed as P.L. 1~73, 
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chapter 500. Although the joint order above cited dir.ecte~ the Legislative 
Research Committee to determine the feasibility of regulation of educational 
leave by the Personnel Board, it is seen by the conmittee's report and by the 
legislation ultimately·enacted that the legislature established an entirely new 
board, the "Educational Leave Advisory ~oard, 11 to regulate·and oversee ·1n every 
respect educational leave of state employees. 

The pr~sent reu~gations of the Educational· ~eave Advisory Board, "Guidelines for 
Educational Leave," appear to :be sufficient insofar as they. set fo,;th the 
procedures to be followed by_ the.sta~e employees. requesting educational leave. 
However, they are unclear as to.the means by which the employing state agency 

' and the department head are to have input into the Educational Leave Advisory 
Board for its assistance in making its educationa.l leave decisions. The 
regulations should omit reference ~o Personnel Ri.tles 'since such rules, as to 
educational 1..cave, are without operative effect as above discussed, and the 
regulations ~hould ·omit reference to the establishment of state. policy since 
that is a legislative function and the same· Has been accomplished by the legis
lature in: Section 722. The regulations should not merely.refer to "permanent 
status employees," since the Maine Educational Leave Act is applicable to u~.- • 
classified as well as to .-~lassified state employees. Referring to pages 5 and 
6 of the regulations and the language, "the E~ucational Leave Advisory Boa~d.w111 
base their approval or disapproval.of applications for educational leave·on the 
-information supplied by the agency head justifying the· ne_ed and benefits to be 
d~rived in each: case, II thi,s .appears to assume as·' sing_ularly controlling the 
position taken by the employing state agency, Unde~ the legislative design of 
the Maine Educational Leave Act, the bo~rd is.to take into consideration the 
merits of the educational· leave ·request as presented 'both by ·the state employee 
and by "the agency by which he 1s employed. Th~ quoted language should be amended 
to reflect the· totality of the ·1nfo·rmation up~n which the Educational Leave 
Advisory Board's deciJ!_ions are made, • 

CDP/a 
attach. 

. . 

~,~ 
Courtland D. Perry 
Assistant Attorney General 


