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... 
STATE OF MAINE-

Inter-Departmental Memorandum Date ----=-M=a~v-· =I.._, _1=9;;_7,:....:5::.___ 

( ~ 0 ___ M_a~y-~~a_r_d_ F_. _M_a_r_s _h _____ _ Dep Fish· and Game t. _______________ _ 

( 

From __ J_o_s_e____.__phc:..::....__E_.------"-B_r_e_n_n_a_n _ ____ _ . Dept.,_--=A=-=--t---=--t ---o-=r--n_e...,.y-----=G:;_;e....:cn"-'e;.;;r;;..:a::..::1-'------~-

Subject Local. Ordinance Affecti ng :Wil d l if.e san ct ua r.y 

SYLLABUS: A municip!;ll ordinance prohibiting the discharge of ·­
firearms within a municipality is not invalid on- the ground that it 
may frustrate the commissioner· of Inl::and Fisheries .and Game from 
regulating the population of deer in wildlife sanctu~ries within 
the.municipality through·the establishment of an open hunting season 
in those sanctuaries. • 

FACTS: The town of Cape Elizabeth ha~ a ·local ordinance 
prohibiting the discharge of firearms within the town. - However, 
the Legislature has designated two areas of- land.within the town as 
wildlife sanctuaries (Richmond's Island and the cape Elizabeth 
sanctuary). in which the Commissioner of Inland Fisheries and- Game, 
pursuant to 12 M.R.S.A. §2155, is authorized to permit., inter alia, 
hunting .. Owing to an overpopulation of_ deer in the area, the 
commissioner w_ishes to. establish a hunting season for deer. 

QUESTION AND ANSWER: Does the existence of the local ordinance 
bar the establishment of a hunting season on deer in the sanctuaries? 
Yes. 

REASONING: In•Maine, as elsewhere., the general rule is that if 
there is a direct·confliqt between a local ordinance and a state 
stat\:lte, the· state will be deemed to _have pre-empted the· field and 
its statute will, therefore~ prevail. Me. Const. -Art VIII - -A; 
30 M. R.S .A. §1917 j Burkett v .- Younsr:,s, 135 Me. _:4'59, 465 ( 1938) ; 
5 McQuillen.,, Municipal con,orations, §15.20 (3rd ed. 1969); 62 C.J,.S. 
Municipal Cor:eorations §§143-45. The on_ly question in the_ instant 
case, therefore., is whether a conflict does exist between the cape 
Elizabeth ordinance and section 2155. 

It,would appear that such a conflict does not exist in that the 
purposes of .the two enactments are different and the means provided 
for their accomplishment are not identical. • The laws establishing 
wildiife sanctuaries, like the.state hunting laws generally., are 
designed to .protect the existing stock of wildlife in the state. 
The ordinance prohibiting the discharge of firearms is Qesigned to • 
in~ure the safety of the c·i tizens of c_ape E_lizabeth. _ Moreover, wl,ile 
it is true that the two enactments are in conflict to the extent that 



( 

a discharge of firearms might be permitted ~Y one but prohibited by 
the other., the accomplishment of the goal of regulating ~he deer or 
other .·wildlife _stock on the part of the Fish and Game Coramis.sioner • 
would _not be totally frustrated by the cape E~izabeth. ordinance., • • 
since there are other means available to reduce the deer population, 

It should also be noted that while there are no Maine cases on 
the po-int., the view that local firearm control ordinances ·are not 
pre-empted by state hunt:i:,ng . laws bas been. endorsed by the only two· 
state courts of last res_ort to have ruled on the point . . Mic.hiqan 
united conservation clubs v . city of Cadillac., ?14 N.W .• 2d 736. 
(Mich. 1974}; Townshi p of chester v·. Panicucci., 299 A. 2d 386 
_(N.J. 1973). see generally 7 McQuillen., supra §24.492 {3rd ed. 1968). 
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