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April 1, 1975
pavid &, Redmond Executive Councll

Conditional Pardons--Eaforcemint snd supervision

You have asked the following two questions of this office rés_pgcunsl conditional
pardons:

1, What are the statutory pwovisions available to the Governoz and
Council respecting policing of the person conditicnally pavdoned?

2. May the Governor and Council utilize the Bureau of Probation and
Parole foxr superviaion?

Statutes pertinent to question 1 are as follows:
15 M.R.S,A. § 2163: f-%-..l

-

“In any case in vhich the Governor is authorized by the Coms titution
to grant & pardon, he way, with the advice and consent of the Council
and upon petition of the person convicted, grant ik upom such con-
ditions and with such vestxictions and under such limitations as he
deems proper, and he may issue his warrant to all propex officers to
to carry such pardon into effect; which warrant shall be obayed and
executed instead of the sentence oviginally swarded.™

15 M.R.8.A. § 2166

“then & convict has been pavxdoned on conditlons to be obsexved apd
pezformed by him, and the Warden of the State Prison or keeper of

the jail vwhere the convict was confinad has reasen to beliave that

he has violated tha same, such officer ghall. forthwith cause him to

be arrested snd detained until the case can be exsmined by the Governor
and Council; and the officer making the arrest shal.l forthwith give
them notice thereof, in writing.” o

15 M.R.5.A, § 2165: .

The Govermey and Council shall, upon receiving the notlce provided for
in section 2164, examing the case of such convict, and 1f it appeazs by
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his own admission or by evidence that he has violated the conditions

© £ his pardon, the Governor with the advice and consent of the Council
.8hall order him to be remanded and confined for. the unexpired term

of the asentenca, In computing the period of his confinement, the

tima between the paxdon and the subsequent arrest shall not be reckoned
as part of the term of his sentence., If it appears to the Governor
and Council that he has not broken the conditions of his pardon, he
8ball be discharged. '

30 M.R.S8.A. § 1001:

"Sheriffs shall obey all such orders relating th the enforesment of
the laws as they from time to time receive from the Governor,"

" "Policing" in this context appesrs to have two components; (2) the conditions
of the pavdon; e.g., & conditiom that the person pardoned report periodically
to & particular place or person for a particular purpose and (b) supervision
of the pardoned person’s execution of the conditions of the pardon. .

It 18 important to note that the conditions to which the peraon conditionally
pardonad is subject are entirely a matter for determination by the Governor

and Council, the authority thsrefor being given to them by the Maine Constitu-
tion, Arxticle ¥, Part 1, § 11. The legialation above quoted; i.e,, 15 M.R.5.A,
§ 2163-2165, has no bearing upon the conditions. Noted below is language of
the Supreme Judicial Court relating to the power of the Governor and Council
respecting commutation of sentences, The same power is possessed by the Governor
and Council as to conditional pardms,

* . » » [T]he authority of the Governor and Council is derived from

the Constitution and it may coesmite the gentence with such restrictions
a3 way be deemad proper. If the reatrictions and limitations imposed
are in conflict with the provisions of sny statute, then such statute
doés not control and it may be ignored as it was in this case, provided
such restrictions or limitations ara not illegal, immoral, or impesaible
to perfoym.” = '

Baston vs. Robbina, 153 Me.128 at 130,

The real importance of the above quoted statutes is the extent to which the
legislatura has made available to the Governor and Council means by which to
suparviga the person conditionally pardoned. In order to determine the "means"
we must datexmine which officers eve ‘'proper officers" within the contemplation
of 15 M,R.8.A. § 2163. Sheriffs are the only law enforcement officials with
respect to whom we find a statutory provision leading us to the conclusion
that guch officers may be considered "proper officers” for the purposs of super-
vision of a peraon conditionally pardoned. We base such conclusion on the
language of 30 M.R.S8.A, § 1001 quoted above. We ave, therefore, of the opinion
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that the Governor and Council may address their warrant'relatlﬁe to condi-
tional pardon to a sherlff and that the sheriff may be made responsible for

‘the supervision of a person conditionally pardoned pursuant to such warraat.

We f£ind no authority for the Governor and Council directing such warrant to
local or state police.

In answer to your second question, the legislature has created a state-wids
gystem for the supervision of persons granted conditional liberty from the
state psnal and correctional inetitutions. The legislative framework for
such system.is found in 34 M,R,8.A, Chapter 121, Functioning within this
gystem are fleld probation and parole officers undey the direction of the
Divigsion of Probation and Parole. Giving commen meaning to the word “propesm
a8 ve are required to do by 1 M.R.8.4A. § 72, sub-§ 3, we are of the opinion
that field probation and parole officers are 'proper officers” within the
contemplation of 15 M.R.8.A, § 2163, such officers being the cnly officers -
in the state having full-time respousibility for the supervision of persons
conditionslly released from incarceration. The answer to your question 2 is
thus afflirmative--the Governor and Council may utilize the services of the
Divigsion of Probation and Parela for supervision under & warrant issued pur-
suant to 15 M,R.5.A. § 2163, '

Courtland D. Perxy
Assistant Atteorney Geaeral

ChP/a



