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.,, 

s. Glen Starbird, Deputy comm'r. 

Leon v. walker, Jr., Assistant 

January 6, 1975 

Indian Af .Eairs 

Attorney General 

Questions relating to E~inent Doinain ~owers of Indian Tribal councils 
ana IncompatiDility of Employment and.council Memberships . . . 

l. You ask.whether Tribal councils· of the ·Indian Reservations have 
the power of Eminent Danain o~ the Rese:i:vationrs, particularly the 
Penobscot. 

Indian Tribal councils do • not posses• the power of emir.1ent 
domatn. 

. . Eminent Don1ain power, for the Passamaquoddy and .Penobscot Res
~rvations exists by virtue of 22 M.R.s.A .. § 4739. which incorporates 
30 M • .a.s.A. § 4656 by reference,· ·which section gr.ants the ris1ht to 
acquire by eminent domain to housing authorities, and thus to Indian 
Housing Authorities. 

The power o.f eminent domain cannot be implied and even when e,c
p.reseed b_y ·legislative grant, sa~d statutory ·delegation of power muLJt 
.be strictly construed. see Clark v. Coburn~ 1·os Me. 26, 78A.· 1107 
(1911). 

Only the state, or one to whom it has delegated the ri,;~t. ·can 
take pro~rty without the consent of the owner. As you are well 
aware, such delegation Of legislative authori~y is vested in Indian 
Housing Authorities. (22 M.R.S.A. § 4732 et seq.)_· 

confusion results sometimes i~ distinguishing between the 
exercise of the police· power and erninent domain. • Tribal councils 
clearly may exercise police power on their ·respective reservations, 
through the enactment and enforcement of ordinances. 

'l'he distinction· netween e.>tercising police ·p<;>Wer and power· of 
eminent domain bas been well SwtUnarized by.the Federal District court 
for Pennsylvania in. th,e case of ·cressv v. Stevens, 160 ~.,. supp. 404 
(1958). The court held as followss · 

"'Police power' should no~ be confused 
witl1 that of 'eminent domain 1 , in tllat 
the former controls the use of property 
by the owner for public good, its use 
otherwise being harmful, while the latter 
takes property for p~lic use, and com
pensation is given for the property talten, 
¢lamaged or destroyed, while, under the former, 
no pqyment is made for diminution in use, 
even though it amounts to an actual taking or 
destruction of the property." 
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( 2. Yo~ ask whethfii.t a Tribal co11ncil member• s employment as a 
, .. -m.ber of· VISTA is· in conflict· with his posit'ion on 1;.he council so 
that he could not hold bo~h positions. • • • 

Although we have several times request~~ further information 
concerning the nature of the work ~one by the VISTA .worker •in order 
to determine whether it 1, in conflict with the person's duties as 
a member -of the tribal council, we 'still ijo not have enough facts 
with which to make a 4e!inite deter1uination. We can, however, give· 
you as a guideline, a statement from Howard v. Earrin ;:rton, .114 Me .. 
4.43, that. ".two. of fices .are inc~patiblt:1 when the· h9lc;ier cannot .in 
every insta'nce disclulrge . tqe duties of each, II ·tf ~ft.er using th~$ 
statement aa a guideline, yo~.believe ther• m,11y be~ co~.fll~t 
Detween the two positions.and desire the assistance of this office, . . 
please send us a memorandum contai~ing a det~iled ·statement <>f tha 
peJ:tinent . facts. • : • • 
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