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To_Ran nea rborn 
\ 
) 

STATE OF MAINE 
Inter-Departmental Memorandum Date December 12 ~ 1974 

Dep~ ____.f:_nyironmental Protection 
-"'-----

From Donald G. Alexande:i;:. Assistant Dept. Attornev General 

Siwject-_o.-.ean PJ.,1mping o:ff • Wastes 

'This opinion amends and replaces the o~e dated.November 20, 

1974,. on the same subject . .. ·:·::.. . -., .• .. . •• • ·.· .. ' . . : ..• •. 

. ••, . 
. , ... : -·.' • :i. • ' .: :..-·,· 

.. :·:.;\·.·:Island,. ·~re .classified..··. ,'·How~ver ,::.for 'the .pur.poses·.of . __ thii:; ···_op'inion, '.--_it-. ·:. :_ ••• •.• 
. , ._-:. ,.·._mak~~-- np_·_ d_;:cf~re#ce·'·a_s_·. 38 ::M.R:."s·~·A:· . .-_·f :_41_4~J¥-,l.-b ;r~quir.es· :that;, -~efo:r;e _the.·. ·'··.· 
.. .7;:~:.·\:.Bo~;-d -~i·s~u_e .. ~: .d..i~c;I"?-a,rg~ _.. ;J:!~~-9:s~_:,for.·. -~tj.y:~un,_cl~sedfi~d·::wa t:e;i~~Y·. it· ~nu-~_t_:·.':·- . >: ;'.·-: 
: .. .','_'.·/,:,. as:s:Lgn?a_.:.:·c 1~:ss i.1:i¢atic;>n·-:-,.t;;~-; ~a_t'.iwat,e,rw~y.:;'ar,.ct :thetii,tre·a 1;·\t~ei prci' p6s~d .. / ·.·::_<·'\( • ~ 
_ ·-. _ .. : .. :,: -_4i~9ha:i;:·,3'~{:as_ :~(·· d'isch~rg~,:. i11~0.··-~ :~~~t-~rway ·.,ot:-::~~E!:; ~s-~ig~ed:'. •cias.sif:taa1:·tan_:_·\-'·.:.: • 

\." 1.I'., :~i~i¾if atif ,;t\€::~~;; :;~f :~~~i~~\b\~~~.;d:f l(f iH~1e1i;itf ff u;¥}f ~(\;-, 
... . 

Answer: The • "waters of the State,; ove.r· which reguiatory authority 
a·nd thus capacity for classification e·xtends, are defined by_ 38 M.R.S.A . 
§ 361-A-7' to include the marginal and high seas~- • For. the· purposes of •. 
imposing state regulations backed by criminal sanctions,. this regula.tory 
auth(?ri:tY. wo~ld. extend to any point within at least 12. m_iles of any land . . 
area of.the· state, .-including .islands:-~uch as Monhegan or· Matinicus~:.·,.·,;_• .. • • 

.. , .. Howev~~,-•.p~r_s,uant :to~·: 3~(.M~·R~S~A~. § 364,·· cla~·sification .·:·aui:,ho;r';i..ty,,is: -·,.·.:,-· •. • .. • .·. 
:.,., .. ·:·limit'ed:·. t;.6.·: .3_ .. nauti'cal· :miles from _any . .'.lan'd ·.••area-::c;,f·.: the :'·s·tate ~· .. : /_·-, _.:.: • ·:: '.: '.·t:: _: ... :'._. : 

·.· :··<:':Que~-·~:i·~ri· 3-~·-: ·::- f.s'.-~:~~~}:a~y· :~~-~~-ni-~~--:~•v~i'i~~i'~--\~\[~~,~-:.;~~;~_-;.'~6:>:. :.•._.·: • .·_ :•.·: 

allow ocean dumping by the residents of Monhegan?. 

Answer: There is no such mechanism available to• the Board ·within 
. the .. area of. its regu_latory. domain. • • 

_·.:.· .· ..: ·:·i :_ :;.: ;·:_\r~~ .. --b~~-~J\~i-~~~~~\~:~:l,.-.-{/:.:;~-·~:.:.c ·.: .. :.\;·.:.{~·-a~·-~_':: ' ~~·:,}~-~-~--i·~~~;~~:~::·\he: :.~;-·:_-:< . -~ :.' ·-: .. . 
. .. F.nvi":r'onmentat. i?rotect;i.on Agency: .authority _ _'to i'ssUEji' permits· ···.for ocean·.· __ ·.~ .-: ::- • 
·::···::,• dumping .. ·of ·material.~- othei:; '!:han. dredge- ·spoils .. ~.:: Secti°ol).· 1416 (d) /of· •. -:· . .-_ ··: ·':· 
.. -; . · _·_that:· 1aw _. tp.en preempts· . the·. states. from· regul~ting. such 9cean ·dumping. • • . .. _ 

· activities· except' where· the state has developed a plan . _for. r·egulation • .. •·. • 
which _has been _approved by E.P.A. .While. this Federal preemption of· • ,·: 

: the.-·state '·police power ·to· protect he·alth·-·and welfare _may· .be ·questionable 
constitutionally, it enjoys a presumption of validity until tested. • 



. • . 
, ,. . 
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. Thus, ~onceivably, Monhegan, or. anyone else,.· could receive a 
permit•fr,om:-E.·P.A. _fo:c: ocean dumping·-'activities .-t.o.wtiich-.the .state, C0'1~~--<-. 
not object; despite the fact· that ·dumping. of • re·fuse into wa ter.s is· . ·· , . 
·prohibited by 38 M.R.S.A. '§ 417. However, the law (33 U.S.;C .. §'l41.2(a)) 
speci_fically provides that: • 

... ,·· ....... ::·-,·._ ...... _:• ·;,'Nc{permi_f· s}:l~ll- _b~· .i,ssuec(:for··.-~ .. du.mping of"·<: ··.· .. :.· ···•·. ··:· .: ·· .. 
. ·.=:. ::_ :· • .. _..· ·. ::· ~-:·:.\.: :·~at~:1='.i~t' .whicl?,~ :wi~.1: ·.·vio~a..t~ • ~~p~.i.c~ble. wa~er·./. · ·:0_·.: • _._ .. _,_·;_:_..: •• :. ·/. ··:· .• .:r .. _: .. .-.· 

... \j'~.-~.:.-'.Yt:._ -·/-~:~c:_· :::·:~(,~~::-.t-ttr.>t~-~:~~f:~:t:-_1/:-::..-::-\/:::'.-:.}t-I_\~)-,/:-L"::;::)\:\·-<L·\\~/·/\.:_-:'..):;:-:/;:: _:/::::: .. ~:_:·:fi_::::·x::::,::-;~.:_·:._·{:-_:-::?; 
• ·,;': ::-::·;':: :.; ,.:/.I~.· ~=!,-ne/ :a_ll.'wa!-~:t;;:,~~l.=!-;ty,_· ~l~~-~-1.f;i~ati.on_s·,· ,_ E;!~cept\.(;:~a-ss sn, .. :· ::::· ... ··., .. :.-,,_<:: 

., .... :·:·\·./ ·.·_specific.~_lly~_p:fohi~-it., .t~E;f :d-µ.mpi~g: bf· re1:~.~-~--- .\·Cl.i:1-ss • SO .. _prolfi..bi t_s'·· 11 sol:itf :_\:·· • 

-:~ .;::,-:~:·:•i.;_-~~-s-_~_~_.::·.;ft:~7~~:::t~~\t~:·:f -~;})~~.!t,;~::~.-:~'.:i-:~~~T\i,\~t}·fi·,_~1~.7-!::,~:./,:.)/?-}/./i•;;:·?:.:,_:·;:(i.'~-::]·~;:(::.·:·'.~-~:::~~--,:.'.:.'.::~---:'.:~· 
-~ :. -.-·~··:.-'.~·. ::-~·:·: Thus·;.-:.· n_o ·-_dumpi.ricj,. of. ~efa~:s~ ·:-cc;>l~;t.c!rJ>e_'.. ~pprov~d· .·ixf any. :st.::c!-te ~aters· .. •• ... ;.·,_ :: 

~. = 
) °Assis_tant Att_orney General··.· ·:·. ::.-· •• 

I 

DGA:mfe 



- STATE OF MAINE 
Inter-Departmental Memorandum Date November 20, 1974. 

To Ron Dearborn Dept.Environmental Protection 

Dept.Attorney General .JromDonald G, Alexander. Assistant 

Subj~c _Qcean Dumo inq of Wastes ·-

.. •· .• •. - • .. , ~--, •.. ' . . . . ~-' 

.Your memor~nd~m/\::-~~eivea· by this office November s~·-;,·1974, •••• 
and attached .hereto, .. poses ,several questions: . _· · • ... 

· .. -~e~tion {: .-_.-_::it:~ \:~~ • :-~~ ie~s ••• s~ir;~~-nding • M~~hegan • cl~~~ if i~d~ . ; . ·; .,: ···· 

and if __ :~';>.'. !,o_ ~h_a·t:-.~~!3~al'1-~f ;~~- ~ea? .... ·_:;,,.,.:;•·. ;_, .. _. -·::.:._.·_ .. ,··:·.·.,- . .:-;·_,;./.·; .·~:-· .: .· ·-;,._ .. _.'-:;.,~_-.::_:.::_:_ :.-._.-,i·. 
-~- ..2..: .. ::., :-:)• .'..-.. : .. ::-··~---_;;-~i:-:-.: . . ·_·,:_:·~:- •• ~\· .... ~ .. ~~-:.;,~•-·;._.:~.::.;_'.·.\.--:<. <··~:-· • ' _,· ..-;.-::,, ':~ ,. '' :·: .. : •.. ·' .· ' .. :·,.. , .. ' • ~.: .. : . .-·. ,:·• ... ~:.. -. :;::·: 

_ .. , ·t"'!:·:··,:: .: ,:•, :::-·. ·; ... -1\l)SW1;u::-:- .··•··:~ • __ do :npt: • know __ ;i..£: ·.,the. sp~c+.-f.~,c: w~te.-rs .~sur.:i::oµnc;i=!:,ng .. · .. · :;:..:·:_ •--:: ·· : . . _.-.:-= ,, 
:·:-·,-·:q___ ·:Monhega'.n.·7rstarici)ir,e\:clas·.tift·f:ted_~-: .:Ato~ver/:·. :·f9r ·_-:th~f. pui:p ose_-s:.;-o_; :; thi:s:>·: ·,_·- -~ : -·:·-_ ._: • .. : .. ?;.· 

.-. :. ;>.-:·opinion,.:-it··:-makes· _no di;eferehce as .-38. M.R.S.A~ .:1 ·414-A-:-l.-b-regq;i:r:es· .. _ • •. •• : • :-
. \:~.;:. 'that:-·before.·,the·-. Board( issue.···a· ·-;.discharg1i. license. for_:-any· ·u·nclassi~i~d : ·._. • .• : ... • -, 

---.-.;) ::(w'a terway:";"it:·. ·mui{t·_. ~ssi91n ·.iei_--·c1~ss·if icati'an.:"::to-:'.tihat.·:,#at'.erway?_.·qnd ·. t:he-ri ·: .··.;:- ·/_-: • . .- ·_./~ 

-_ •• )·: -.-~u~h~r:tty ::·an~}-th\1s:.;,£~p-~d-~uf;·_~or,.: bias~i_f~~~-t•i~~-·;-e_xt_e~~s ~--' a~e_:·_a~·~i_~~-: • __ :_.:_:- ·_'..:· ·::":_-- .• _ 
• -:··-.1:?y·.,.38 .. ·.~~R:-~:-~--:~·-§ '._:36l~A~.7..-:to--:-.~-~c.J::Wi~ ---~he·: -~~g;na~::and·_ ~1.gp_., ~~a_s_·~ .'.·.'.·_.For.-_ .·- ·-··~ •;_ .--. ... 

••• .. -,;::_the .. purpose.1:f:•<:>~·-: iinp()sing·· .$..tc1,.te:'J;egu.latio~s·; ~a.eke.a· ,by. ·.cri-~inal sanctions·~ · <:·: • 
••• ·-_·_:, ·.:_this_ .. regula'.t;ory-· ... atit_horiti<~otii:o. :ex:f::en-d ·-~q •. a.ny_ ;point- ·.wi_t·h:~.rf at '.lea·s·t_: '.-_· . :.- :·::.··. :_-.: 

·.-•- .. ·/· .. 12. m-ile.li\·\of·.· any/-ial;'l'd·-.:-arec;1. :_oz:_._the·· ·s•tate/_·· i"nclu~ing_.-:islands."··su·.ch a.$·. MonheganS: .. :· 

• ·:_·::: .-.. , >·-: Question-.. 3.-::., ~s -. there ... an:y">mechani·sm: avai.-l,able to· t~e: __ B~ar~• to.-·::·.--.···.-·-. 
>·,'.- allow: ·ocear{:dumping• ·by--the. re·siderl'ts -of :•Monhegan? .. · :. -· _-;· •. :·. · .. ::: . --~ • . .-··,--.:--: -::- •. :i ·:· . .-,::· ··:· ..'::, . 

. _·_: •• ·::·· :·-·: .-_.·:: ·:_-. -/~ri~w~~~·:_::_:--;~~~e. ~~-• ·nl· •• ~-~~h-'·· -~-~-ch~-~{:·-~---'~~~~-{~~-~~:-_ .. t~---:~h·~::_:~-~a~~-::::: -··:/~· :·. ···:: .. ·--:··:. __ ~: • 

• ,- •• ::withixf-'.:the·· a·rea, • of<its . .'-regu"iato"ry···.domain>·· .. ···Tli.ere 1.s· -no' provision·. t·o ._:·,·.•.· .::.-: ·: ··_.· ··: 
.: ... ·-> ·a1~_~,-~~:q·e··-:dµnip~,ng··_of._::s_uch}re~'7SECi:n".\-i,a_t;l;!:i;::w~ys·:·.o_f.,: .. t~~ .. st:i;it_e: • .. pur~ua~t,/ -:_. :· ·: :: ·,· .. ·: :/ • 

.-:: _··_:to_ 3_8' ~--~---~~-~--> § _41~'; a1tct: ~_;4~~--::.i·: ·-~rth_e:r~·.: ~t-_·._shQ~;L4 pa. n-<:>t:e~ :t.~at- :: th£f_-·:·:- :-,-- .-: ·' • 
. . . : .·dump_ing.'0o_f .. ·refuse -into. any inland or •tidal=.waters .of· .the:-state_.·is.-·>:_:--.-:' -._·_ •• _· . 
. -:·.) •• 

0abs61u_te1y_:_,.prol:iioftea ··iina~·r_·_:.•:ia_:.M~if. $ ~A.•;·--§.: 417 .~- :_ .. T:i.dat -~ate~s_,-of' the::·: ·-:. ___ :· • .. 
. .-. ;_'stat~:; i_ncludes -"aii ··por~ions.- of. the.·At:lanti"c;_ocea~_,w~thin·--~he··. jurisdiction.-_-:·:. 

- _.\·>·
0f<~~~-i-;_5

,~?~-:/~l~\.M~1;:~(f:_ .. ~.---.. ·~)::~~-t?.~-.~~-?:-~/:·:~-/-'::f// ... :.:-i·\_:;:_:::_.~:-·_::/·\: .. ·::.·.i·ii/}_~_-:'._:;z;:.\_:: .•:::/\);/·:-;-'"/}·::_:.:_-:·:~:··.'._~.is 
. ' ~ • '·, . ·: • • : • •. . • . ' . • • ' • • ·... • • '.: _'..:! • 

( 4;-..,J!J)--~,·< ••• ...... 

DGA:cnfe 
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DONALD G V,ALEXANDER 
Assistant Attorney General 


