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I STATE OF MAINE
Inter-Departmental Memorandum Date D December 12, 1974

[kpt_ﬁﬂvironmental Protection

To _Ran Dearborn

From _Donald G. Alexandex, Asgistant Dept._Attornev General -

Stbject  Ccean Dumping of Wastes

, 'This opinion amends and replaces the one dated November 20,
“1974 . on the same subject :

and

- Your memorandum, recelved by thls offlce November 5 1974
attached hereto’"poses several questlons-'= X bl g e

. ‘..-.

clas51f1ed

_Questlon l,i Are the watersl;urroundlng Monhega_m

"y el -.-t.._-'a.

P Answer-F I do not know 1f the SpGlelC waters surroundlng Monhegan_k"
;" Island. are classified. However, for the purposes’. of. this oplnlon,.lt 3
" makes. no differenceas’ 38 M.R.S.A."§ 414~A-1-b . requires that before the’

-Board™ 1ssue a: dlscharge license: for anys unclaSSLfled waterway it must:
'a551gn acs claserflcatlon.to that waterway ‘and’: then treat “the, pnoposed
dlscharge' 8 a dlschargeilnt" waterway of“thela551gned cla351f1eatlo_

Questlon

: 1 ‘To what dlstance to-sea does class;flcatlon authorlty
,r.ext nd’ : : T T R St =

o AnSWer-' The "Waters of the state" over which reguiatory authority
. and thus capacity for classification extends, are defined by 38 M.R.S.A.
s 361-A~7 to include the marginal and high seas. For the purposes of
imposing state regulations backed by criminal sanctions, . this regulatory
authority would extend to any point within at least 12 mlles of any land
area ‘of  the state, :ineluding islands' such as Morhegan or'. Matinicus.:- - :..°
..... However, pursuant ‘to 38:M.R.S.A. § 364, cla551f1catlon authorlty is
”‘Hfllmlted to 3 nautlcal mlles from any land area of the state i

)

Questlon 3- Is there any mechanlsm avallable to the Board to'f"'
allow ocean dumplng by the residents of Monhegan?.'

_Answer: There is no such mechanism avallable to the Board w1th1n
-.:the area of 1ts regulatory domaln.r' : T B

S et seq grants the 1;;;5f
Envrronmental Protection Agency authorlty to 1ssue permlts for - ocean

The Ocean Dumplng Act 33 U.S C § 1401

L. dumping. of ‘materisls. other than dredge sSpoils. - Sectlon '1416(d) ‘of -

" - that- law . then preempts. the states from regulating such: ocean dumplng
‘activities except where’ the state has developed a plan. for. regulatlon
which has been approved by E.P.A. While this Federal preemptlon of -
‘thé - state ‘police power to protect health and welfare may be. questlonable
constitutionally, it enjoys a presumption of validity until tested,
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Thus, concelvably, Monhegan, or anyone else, could receive a
permit from E.P.A. for ocean dumping ‘activities to. which the state could
not object, desplte the fact that- dumplng of refuse into waters is -.:v -
prohibited by 38 M.R.S.A. § 417 waever, the law (33 U.S.C.. §° 1412(a))
spec1f1cally provides that:

"f:“No permlt shall be 135ued for ‘a. dumplng OF i
material which will: v1olate appllcable Water
quallty standardsf S : . 3

.....

S B e e T R R ST “DONALD G. ALEXANDER & .
]’ I o o - 7 Assistant Attorney General®
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A - STATE OF MAINE

Inter-Departmental Memorandum pgee November 20, 1974

To_Ron Dearborn Dept. Environmental Protection
}mmggnglg G. Alexander, Assistant " Dept.Attornev General B
. ) . : . ., - N/ _‘,‘ 7
Subject Ccean Dumsing of Wastes -— pyltgﬁgjutCivtxﬁﬂeua,--; (Rl
e ! R T B A Vi ! rf’“’

T
— '.-.'r_:.-_ -

Your memorandum, recelved by this offlce Nbvember 5 1974
and attached hereto, poses several questlons- Ce

_ Questlon 1-7 Are the waters surroundlng Monhegan classlfled
and lf so,_to what dlstance to sea’. L T

ufq»Answer-‘ I do not know 1f the spec1f1c waters surnoundlng
“Monhegan_Island Jre-classified. . . However, for the puq>oses"of EREs T
“opinion, "it" makes no dlfference as 38 M.R.S.A..§ 4l4-A-1-b. requlres.:'-'
- that before the Board lssue a dlscharge llcense for.any- unclasslfled
N 'that waterway,and then,

: A - Th Fwaters of:the.State -over: whlohﬁregulatory'
itauthorlty and thus capaclty for.: class1flcatlon ‘extends, ‘atre- deflned
}ﬁby 38.-M.R: 8. A'“§=361—A—7 to- 1nclude the marginaland’ “high:seas. "% For!
;g;the purposes’ of imposing’ state: regulatlons backed by ‘criminal sanctlons,“
“this. regulatory authorlty ‘would extend t6:any point. within: at" least Vuge, Tog
12 mlles of anyw and area:of-the state, 1nclud1ng 1slandsTsuch as Monhegan

e _thuestlon,S;} Is there any:mechanlsm avallable to'the Board'to
;g;allow ocean dumplng by the re51dents of Monhegan° T AR

ot Answer- There lS no such mechanlsm avallable to the Board L
'*rW1th1n ‘the’area of:its regulatory domain. There is no provision. to ¥

_;j?allow the dumplng of.; ‘such’ refuse in waterways of the state pursuant.

Lo to 38"M.R.8.A..§ 414" and 4l4-A..‘Further, it. should be .noted that: the

._h;dumplng ‘of ‘refuse into. any 1nland or. tldal waters of the . state is-

v ‘absolutély:. prohiblted tnder-38.M.R.§.A. ‘§ 417.'Tidal waters- of the
-..’state includes- all portlons of . the. Atlantlc Ocean thhlnnthe ]urlsdlctlon

rﬁ”uof the State (38 M R S A..§ 361aA 5)“$~' -

VAT

. C‘f—’_u-iif e kK
DONALD G./ALEXANDER
Assistant Attorney General

DEA:mfe



