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.. 
STATE OF MAINE 

ffo Rich· Rothe 

lnter-Dep~rtmental Memorandum Da.te December 11., l.974 

Dept. State Planning Office· 

. From Cabanne HowardJ Assistant •Dept. Attorney Genera·l · 

Subject. Review. of Shoreland zoning Ordinances 

You have asked three questions regarding the manner ot review· 
._ •. ·.:/, ... -_o(-_ordinances_ adopted. pursua~t .. to .the ... Shoreland Zoning: ~.ct_;:.· 12_ M~R.S.A~ . 

.. _, ... ,:_ ·:_._ .. ·.·-:<._.,§§4811·. et.:d:~eq·. :, • .. Two.· of -thes~.::~sk· .tp.~_, ~-~nie:·.·general.·ques·t:,ion.:'- _..whether • ·. ·. ·. ,.· 
-· :/·:·:.:=:.:,:_'.·: t~e·- Bo_a~ct: 9:f Eriv"ir.9i,lmental/ ~r6~e~1:,_io_n.:·anq_ ·1:J1~. -~~~d tis~--_:Re~j-°ulati·on_ •.• / /-~- ,. __ i ::_ 
• · :/_:·:•,·.:./. com;misEiion: are·. •+eqiiire¢1.··J:9.- :seek .an ···opinion·.:of ·,the "'il'fcfrney General. :. ·. ·•• :· 

·' ... ·:. -_;. ::·-~~- • .• in~ . .-p;~~errid:ning'_"' wll~thei":_ii·.,:·parb .. cular::_:~-~or~H,.'n'd/ ~Ori~nc;j:'~'o·rain'ance<E;ub~<: '·,-:: •.•••. 
, .. ,: ... :/ .. ;•_,)·::./rn~t.teid·::.fq. them.'·:·by ·:.a ··mun_i~ipaii.ty ·.: is ·so.:.·_·t•lax '··and·:permis's.iy:e.1\ .as: to·'.·:·.-.:~·>- .. : .. __ 
· ·:·,: .. /·-.':_. ... :-.: ·: __ ·ju~tfty/ther .. i:1do'~ior( of ·a'.' };sµ;tabi~•-1 ::',6raina11ce ·_for-. the. -~~nici:pa.l:it~( -/ •.·. /:' 

' :, • :·. • • •. •• • • ' • : • • • • ' : '. • • ' • -· • •. ,. • 't ~ •• • ·, . . : • • • • • " • ' •• ' • • ' • • ' • ' .• ":' ' - ... ~· • ' • • . ' ' '· • , • .• · ,, 

• ·._·:-·.::.·.-·,-.by th~- Bbaro.:and.-comm1ss·1.on .. {.;-pursuant ·-to. the . provis·ions_:of: section • • :_._. · • . 
• • ···.·.~'. !, _· ,_._'._ '4si:i :c,:t:':-the· i~t:·.'.'>>rh·~;.£i'nal)qu~{st'iori ?-r~--:'.wneth·~·r :'-thE!:·-:Boi:idd-:•:anci i'c~m~:< ·: .:-> :_'·_· 
• .:i·.·:_Y::·.~: -~-:in{ssic:in':'.b~v·'~ ·:th~ ·"aific·~~t.ion>tp·. "ref~a':L~: tram \id.6pt.:i.ng· ~ :· .. "·s\l1fa::b1e ;,_ .:-: .<.: .-·: :_/:. 

•• :,:/_:.,:·:_,::· ;}~, .. , ·.'drdi#ani~)::_: e\ien >tb6ugh· . .- ehe:y .,-hliye ,,·aet~b11iriJd; }a/inun'icip~i.±.~f.i''s:-::;q~di::·.; ·<: ·::·>-:-,'..:_'; 
_:_;:_:···\.=·Yi riance.: .t'tt/·.::_ni~- ·-ana:.:perm±ssa.ve"-.. ~·6n-":.-':i:.ts>':face/:·fn:·,;-raer-:. to·· ... 1earn ·.·whether:· -';·- ... : . 
• -:·/..':.\:_:=·:~·::·.:::~·~t!~-~-;-pa·1i:tif~.-~::.}:>rd'iha)~c~.·i~-:d1~•::6~t{:_~°.,i:~~ ;:'?'.~~~(~:,a~cf ·:.~~f~i;i;_~·~y~•: ·.\n_·:~·_::_,'.::.: .. :'. 

) '. I .• 

. The answer ·to _the first quest~on. is that it is. clear from ·the 
·provisions of the Act· that _the Board and commission do not have .to 
seek the.opinion ·of.the.Attorney General in determining whether~-

_.· part:i,.cular municipality's o_rdin_ance .'i·s. ~•lax and ,permissive" ... sec- ... 
. -'.· ·,-: .:· ·· ·:: tion·,_:48i3; of. _the :Ac,t_:entrust_Ei(·that.,::tespopsil:>il.ity .'sbiely to .the.-.: .. _.' : : > · · · ... · . 
. :. •• >.: ··-:._<< ·--B~·a::ra·_·arid ·¢~mrni~~ii?n'~·:/_ sp~c1fical.1y/:.f t·.i requfies·.thern · to;.,"dete:rnii'rie: _.-._, <·i:·,_:_· 

•• :.-:·: • ,-~he_th·e·r _: •. ~;· -:-·· .... -· .·_:,-> ? .. •.·>·: • ._.. _'__:.--/·: :.·_7-·> :.-_ .. _: ·----: -·_: ._: ._·_ .:.·: >·> : ·,.-_.: . ·. :·)_.:·<"_>_\: _.; ... \_/~- _._,_:>· '. : :·. > · ·.; . _:_:<°:_''·> -:.' 

11 
• • • particular municipal ordinances 

because _of their.laxity and permissive
ness do not adequately prevent and con-

,.. :. ,-_trol water.polluticm,:·:}?ro.tect wildl,.~fe .. ·:."_._.<:- .'-·; • .:.-· .. :· ... ·/ 
-· : : ·> -· . ' ·.. .• ...... ·. ::·~ ·: •• : : lla1:,i ta·t.,·.· ~-Cllls~tve· .. shore~ c;o~er ~= or·: Otb~r~"~ ·:.\:~:: ·_~ :···. _.\ ... :;.: :. _:. ~-_··~ • •·.·.:··.· -~- :~. ··.=:::., 

._" .•.• ·:;. ·:.i;-- -·:·· :wi.~~-.f~il •• t~ 'ac;coniplis~ -the_- purposesi_- .-.-- .·:.·_>_ .--. _'.,- _:,_··: ·:-- ·. ·., > · :·. · ·. 
•. ·.::· ·.,.,. ·:: ·. • •• ·• ··. ·outlined in section ·4911·.·.,i· ··.,='. ··: ,.:~--'. ·.;•_ • .-. :-.·. • <. '. · · -·--·· .·, ,-·- ·· · 

=:.·· .":-." ·: • .-·.-~.·;,: :-·•~;•;,:':. .. ,,. , ... _.::.·-:·.:, :.• ,. ' : , . . . • ' ··· . . · . . ··.~•·: .. ··~· .•;~~-· · ... •. • .... ·:-, • ............ \··. 
. . . . . ···, . . . . •,··.·· 

This· determination ·is not a ~atter.· ·of legal. inte.rpretation_ .. It r~- : 
qui~es that .the• Board · and co~ission., as the_ agencies charged,-w~th •• 
the adminis~ration of the Act, make a ·policy judgment on each ordi
nance submitted to them and a~t acco_rdingly. Of course, the Attor-· 
ney General's office is available and wou~d be pleas~d.to render 
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whateve·r legal assistance may be necessary to assist the .Board and 
commission in·reaching this administrative determination, but.the 
Act requires no·formal_review or. approva~ by_the Attorney General. 

.. . . . : . . . ' . . . . . . ~ 

••. • .• ,·. • . . - .:- ...... _,·· :.: .: ·' . . ,• '-·.. ." .::. ·: .• • .... 

• ..• The. an'sw~r. to the second question may. also be • determined from 
the language of the. statute . . section 4813 provides .that if a de
termination of.laxity and permissiveness has been.made;. 

~t/y:; rt{rtf P/;--Hmti~ig~f ~~ti~!:i~t!i~;~i\\~r :<'\}: i?:~ :: 
_·. ·:· :- ... ·.·-<-·-·.-_._:_:::•:-·~-·-_.:'.,.-... >with respect.-t~i'.1::,he~e::-shore_land ··areas., . .,_ .... . ·:-_.--._,· ·::_.=:.-_·._ ... ,·'.",.:- · 

_; .J;:~: ::_;?,{'.:'.;)} ·'}r!}i!1im;~~t~!}:i:~;;;.;_~t;;f ;;iait}f !!~t:d;:;f )?Y '.) rXitt} 
:.. ;/·ii ·:·: ·.This-·:lang'u:age ·:i's: mandatory'~·,: ·It ·is•' :true .that the.· .fftatu.te. does ···not :; _ .. :-:-. ,,_._.· : 

_- •·_\(/J:)) ·.;;:;;;s:~~M::~:tt :~~:ib~!~~j~:;;;~:~::I~ME:t~tit~t\'· , 
r- ·._·. of a suitable _·ordiriance ··on the· municipality·-c:oncernecL • •• :: • 

... ·. ..•., ... ·,: ... _ . ..::· ·_._. ·_CAEi~_:_.H~P:,~. _:;._·; . ... . 

::;·-·:·i'.•'--. :;;·-:·:: '>_.:-._:_-:-:_-\.-·/:-"~\-:_: . :(-:-:_i:-'._,-::'.··>·-(::·.A:s.~s-~-~~\-.. f~_•·_f_::o_;_~_:_~.<--_?!. .. ~-~-?~.0:f-.\~.:~·-i.;-·_:·.;" 
' ' • •• • ' • • • • • , '.,~: •,• • • • • • ' •' •••; , • dj • •, , o 1 • • :, ; > ••' • ••:,' : ~ •,• ,• • • • ,-, 
•:,,·•:.·:·• .. • ·.·.~· ·.- ... •.·.. , .. . - . • .. ·•· . : ". , . . . . .... • ~ ~ . ' . . . .. ,,;. · . . 

·•:: : . •,. 
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