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.... -·:..,.,, 

Stanley Browne, Director, Division 
of Animal Welfare 
.David Roseman. Assistant 

cruelty to Animals 

Agriculture 

1 Attorl)ey· ·General 

'•;. ' ' . . . . ~ . ' . ' 

This. memorandum ia written in reapoil~e.·· 'to·· your request· .. for· · 
a.' clarification of certain laws w~ic:h ·relate. t:o ·animal· ·welfare~· .' .You·- ··:•, • 
aak firat what •1aw.fully interfere" meana.··i·n.,.regard. to:.-atate·.huma~e.: • ·., ::· ··· ·.'· 
agents acting· purauan~: to 17 M .. R.S.A.· 5 .,1212. • -__ 'l'hia ·aec:tion_-of '. the . ___ . 
statute provides that~·· . • • ' : : · • ••. • ·., .. . . . . • 

' ..... ~ •.. ~. ,.··.: ·.··:_.· .: • ,~_-.... •. ,::: ;·_:·· .. ·, :,-'_: ... •.•• .... ,.:_..,.. _ _..,-·: ; · .. ~: •. :· , ·.,,· ,: •• ... ~ ....... ·. : 
"The ·commiaaioner: ·(The' word: •commi·saioner•.-."J.:nctudes. ,'._ : , .. •.: >-~---- •• 
atate_bumane agents.;.· 11 M.R~s • .&.:.:ss··.-10s·1;· ,:1214)·,.-:: '_\.:._:_. _-: ·: ··:_/·- <: · ."::',° 
or any pcaon,authorized .to: make ·•~r••ts ·.may,'::lawfully .. ·.- ·-. . :: :-.:; : .. ••• :_ • -·:. 
interf~e to'.·prevent .. the· pe~patratiQD·:o~-:•ny. act -o~ _. ___ . •,··:.-··,;-:--<·-·_.,:.: :, , , 
cruelty· ~pon· -~D-, animal •·ini his- -pre•ence,. a~d, ~hoewr· • ·':' .. ·:_ . . ... /:·.< .> ... .. • = .. ·:: 

interferes with·· or·ol>at:i:ucta, such o.f.ficer:·_or:, agent .. :>.:··_::-:·· ·• .'.-",',_.:.· ".-.: :: 
. in tll.e.-d-~scharge. of· h~s. duty ::ia·: ·g~ilty. ~'.·.a·:-.~i•- -.·,: .. _ _,:,:,-:-, '.' ::-·: <· :: ':• •. _ .. ... ·: 

: _ . ;·• -:_;,:::·: :a~~a~f:7,;_·-., ,.~~,p~~~-•~i~._.:.~~~~\:·:·.·:)}:"};:.· -"i·(?;,::.>·· : •• : :'i\.(,/:·:· ·,.( ,·.:_: <·:::.:-~·,-._:i·:·.\·~·:·.•::· ,::: __ '_.-/,_-/ : 

It. ·1s•· not·· posai~) 'to' g_ive 'a single:• answer'., 1:hai;: :·w:1·11-. .-cov.er_1.a1f possi:l:>la< :' • :_ • 
si t~ations , whic::h • cou~d • arise~ .. , . ~he· spec'i.fi.:~: ~c::~ion •. a_: ista to:: ~U:mane :· agen~;-- _'. ·':. :": 

< ~Y- -PClrmiaa:ibly -~k•.'·•~tl_·: 4~p,nd·.in .-,eac:~ ; -~~ance,;'on-;·t_he, ·pa,rt~cuJ.ar,.·-... :_ ·."-:.: \ • ·,_ .. _, 
· • c1rcumstanaes .. --1nvol.ved-:t • 1t • may-,be,,-,tatec!:·(;1,Jl \a: _general'- way., --.~ver.,.,: .- : ,·_:,:- •• . 
. : that ,. human«f.agent'imay; take,':'_what'',0a11· be' '

0

Qa,ll~, I certain :p.roi;e~tlv .. : .•. ;-<_' : >:; 
. 0.1:( ·pJ:"eve~tiv~ , .. 8\lrea 1:o·, pg~ an.·- encl' to_1.a_n·:·act ',:of; c::.u~l~y ·,which:~-••-.-. · - . : ··:·..:. _· ·-: 
· occ:urring.:.in. h:i.a preaance.· . ... As. ~mples,· :•a, ~u~.ne ._:agen~.':~igh~ ;give '._food,._ ,.·,.· .. 
. to an ~nimal"w~ict{; hit.a ·men _.deprived :of ·ne9eaaary ,'austeo.ance,'-··,reduce.: . :_:·-._· .. : "< 

- -_the _,;oaa :Of .)1.n :-o_,,.._rl~dttd_. •11,ima,~f_:. ·ox:,. at~p -.~h~ .. _tortu~~··:of. _ _.a~---~-n~llla;~'/ • .. :.· .. : = .. : :_;_·. __ _., 
··: ·.·;··:·· .. !. -~···:· ·.-· :·.- •·· .!··~ .·.,. ,::, ... ·.-··:;: .. •.:,:~• .. :·• •. · ' :,· .• .•. •• .• • _: .,:· f~ •·•: . • .• •. ,· '.· ... ·, _:·:· .. '.;.~· :···. ·. ·:.' '"· .. ,: · ..•• _._:.:.··· . · . .. ··-."::·._ . 

• . . .• • ·: • Befo:r:e·--a: humano agent aaay ~•~awfully •interfere•.•, the :atatut~··· .. • • • . ." 
-provides. that (1) ·the~· arust be an ·ac:t of· ~•lty·:and • (2)· it_:mu.at ~• · .. . : ·, 
occurring in tne agent~e, presence,. .. 17: K.a~S'~A.:· -5·\10s1•.:.defines: 11cruelty" \ . ·:·: 
•• 'an •act, omi•~:i,on' ,or::'-neglect,; whethez;o :·~_;:awn.-:' OJ:0::_o-t;her"_·:p.raoz,.,'''.·:·w~ar"~ ': 
by unjustlfial>.le: phya~c•l· pa+n, • euffe:i:~r;ig ·,o;i;'·· •c!eat~ .:~s •. caused .. OJ;"._: per-:.A •. :_- . :· _ _.·, ::'. 
mitted. • 17 :K.R,S.A~ s·'..1091' sets forth: cer'l;:a~n acts · of cu::uelty ·_more. • . ,- . . • 

specifical~y._ -·. :. ·./•: >--·· · . . • _: __ .'.-' : ·;' .-: ·. · • .. -' ··: ·._._._·~.;:_"··.-.::, i/ .. :_·_._.:!- :.·· .. ·< .;\ :.<·-·-:·:,. , y< < .. i ··.:.:·>·.<.·:.·,·_·_ .• .1> 
. •. It , is important· to m~tion some- actions ·the ·agei;i:t :·can~ot ~ake~ • .:, ·. 

s.ince the agent would not .'be protectigg,hia .. :own .. property. he mus.t not-·.: .. ·:· 
use any physical force against. the owneJ:'~ •;ot~r .person·having .. charge:· __ • .<:: 

or C11stody of: the"· animal .. (unlea~ : he. himaelf·.-is(in.-c!anger -and·,force.:-i~:.- :- •'.·'.'.:- - _-: 
reasonably necessary to protect· himself h :_;: ._mor·.: may· the_. humane age~t ' ··· : _. ·; _ .. •._ .. 
take the animal ia·to ·hts awn. pos,ass!on· .. •over_ .. objec;:tion: of the. owne;-·. ··:_: • -·. :. • _-:.:<: 
There can be' no such taking ·priOJ: to ob~:Lsiing:_a :·cOlU't .order. · ·And. _th., :_ :· .... >·. ; -~ 
humane ageA.t 4oea not _have. the -power- to:·ar.re~t- the:person committing_: ·: .· ::._ •· ·:~, 
the ·act of . cruelty~ · • • • • • • ' .' •-:; ·<:-:i .·. ,,·· : ·_·;· .··•·· . .- '.: · · •. 
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Whan a atate humane agent observes _·the ·owner ~ other· person,· 
having the ·custody of an animal committing an act·of cruelty, ~t .the 
situation ia auqh that the agent could· not·tau immediate pJ:Ote~tive 
ua•urea • 1:Niau•• to do ao WCN14 involve • the -u•• of phyeiaai foi:-0• • . .'... . 
_against auch person, ~•agent.could do'·_the1·:~ollow:l.n9_1 •. ·(,·)· ·1dentify.··.-.. • 
himaelf, (l>) warQ··the· pe~•on 'that: the: ageQt"'believee· :he·· ia:.•coaunit:ting .. . 
an ·act o~ cruelty_,in :violation.: oE ·-17 ·M~a~s_;A-11 • S ·1'0$11;·•:·cc)·, atate ·. t~t. ··:• .. 
this•· act: involvea--criminar: ~on.duct· for·which';:,:upOJi .col'l:vic:tion/.:tha·:,._:: ;°-' ; .. ?\., 
·statute provi~ea as puni~nt,a• fi~•. of:n_ot .. moz;"-::than'$500 ·or':·.:•;.;', .. :·:-_.·:.-;.:·.;-. 
imprisonment for.not·.more ~-°' 11 ~t;.h-. ·or/aoth,,•:.(d)-.atate'·that·if :·: . .-: .· .. :-.: 
the cruel~y doe• not._c•~~~ 'the :a~~n; yil.:r-•~~~ :~o;i-~ve-.tl;le::P•raon. :, ... : ... -·.:".•.: :·,-. ·.·;.: .. 
pro••cutea. :,,_i1n :aclditio~, ·where _ther, 1·• ._·an -~.rgency;J :the: agent··mi9ht • ::·' .• ·:,; 
call a • •heritf or othe:,:. ·1aw en.!~c:ement: ·offi'cer to 'prevent .continued· .. · •. ;. :' •. • 

cru•lt~•: :: j,:: (; ·_: :> :1:t( ?: :)i::._: /:\•· \ :\: }:\]11if ,}::;'. ,,:':.):\/\ ~,: !:· ::, , : ; :- __ --._ --

. . • • • Your· next· q1.1elitioD ·c:oncerp~ • a;. ·p•;i:,'t:".t.ime'>:~gent·:·wJlo••:aioo ··••~v••· '\_: .·,./· 
as a:;· deputy·. ·aherif:t •. • .. YOLl· ask :·whetha~,· thenr .ia • a'.··conflict·: o~· ·inter•~~-: . .-, : ;· i; : :· 

. when ·the· summons ·is· served by, the, •~me persoo '-who· .. has·: observed .. wha:t· he.:.-·:: .·' . 
• • f•~:1-•· 'to' -~·~·an. ,act: of' ·c;;~Et'lty· and. wbo • haa';; a,,01:n'•'9Ut,-:,{:co~J.'aint.(·._;-:rhe~e:-:· ., • ..... 
: :L• nothing in t.ha aulea of· Criminal. ·Proaedura·•o;--"in· .t~e:statu.tes.-.:-.··:· •. ··i. , •.•· • 

• :. •P•cif!aally :'.Pt"ohibi ting. thi•- procedure i·''. : '~er._', 1 t.~e·: deputy . ·sher":L·tt • ·.: .. ·: .· ,·: 
will. pr:esu~bly :•1,e •a· witness .. at· the· trial:.;: •. 'And since .. :,t:.he:· depi\ty •heriff_: : /· 
will have -receivea·a· .fee ·.for ·serving the'·summoiis,/.hisi·credibi'lity:~s- a·._. .·.:-·: ·: . 

. witMea • migbt be oaveraa'ly affected. :.-;· Thia':_praatiae .:·a~:td, . ."··~ :r<1fo;-~, .. •. , ;._; ·. 

- -~-- -~ .. i<!~t·-c:: -: :/:c:::.i: :'.;,\·••.:, 'i/:::. ·),)\:\/'i?.i:':'>'.T):j:--/;'"I>;: ; .: :_• 
·YouJr·i thircS· :question. is·. in,·referenca;::to· ·7.'\N~R~ fil'~i~ ''. . s • .• 3406·,-.·:.)yqu:· ;' .:.-.. : 

a ale ,.who it·· ia • that. baa: the authority ·to 'determine. t~t- an .injured:.;an;l.maJ· .. - .. 
shoiil4 be_ deatroye4/ 1which hats'.:been found '·by •~ state _humanei.;·ageni;·:'a·nd ;. • ·., .. ·.·.,·~ 
taken to a· vetetir iualli.;11'i' alld ·-whose '0"1ner-: ia:·.: not· :-~,;iOWQ ~ '';'- ;. 7 .. M. R ~ s ~A~ .. ·,_: 3406· ·.'.-.- .-. 
provi4•• ·in'·part•· • .. ·. ,··· -~ ·:: . . • . 1 · : ! ... , : ··: .r. t'· .. ·,'.':·· : .. .. _. , :•· .: ,, .. • • • • ·.,.. •. -:•·•.:: ; .. · :: · .. • • 

• • .·: . ' :· ~-<:.: ~ ·. :• :--::-· • .• • •. •. . ·. • ~.- .. _,, ....... :·'..:·: .r:· ·_; ;.-; .. :,:; : .·'. '• : ·. :' _: ·:· · ... ,· .· ·,: .. · ;. :. . ,' •·, 

. "Any· ·person· finding a aick, st-"ay,:·: injured. or,-'.·abaiadoned · :.'•:/ . . , · •. • .. :· •. 
·dog.may take the .aame .to any licena.a veterinarian,· .. ... ·::•:··:>. ·.-.•.' .. .'_. . . :: ·' 
• humane soci•~Y ·or :,shelter :within .. !t~··.·.stat•~: who ;may:.·:.· .>·:.,•. : :.: .· :_::. •. _. ', 
:accept· the _sa111e. • •• ·• '· .: tJpon. the.:axpiJ:ation ·of said• :· ... ··:.;_:: .···· ·:: .. : · . .. : "<\ 
• 10 __ days if ·the· own~ ·of- t~ ;d09. -~•\-·not ::appear~d. t~ .. _::_ t i: 0:,>,)_: .·. :-: .. · 
clai111 the aame • then said liaensec1 ~veter:tnar±an, • .. .-. ,.;· ··:··. • . ... •·. : , · ... , 
hu&mine society:-~ ihelter •f ·give)i~ay~. sell or·.·,..·::··· • :. < •.· · .· · .. _.: 
otherwise ·humanely 'dispose of 1aaid ~409. ,. •. "· • . . • 1 

·, . • .• ,- : .' • • .• ·: • . .• 

,; ; t I • . • ,'_- . .•• • _: __ • • ' , . ." ~• i,:~·:·,· . .-.~.~-~·/.~:!~--.··,-·• •, ,:," -' .. ' · :_- , ·:·,, • • .' .. .. ·• .~. : .:1_.":-i·•'.-.: ',. •.;) .•: 
Provided' that ~e clerk· of. the mun:lc::ipal·ity<r.baa been··.notified. ·as · required:· < 

_by ·this aecticm. ·of.· the statute, the veterinarian; -·humane society or ,:- •• \: 
aheltu mar h\lmanely destroy the clog upon ·:the, expiration of· 10 _days , : 
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