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Thomas J. Joyce, Jr., O.D., 
Secroi;.ary 
Philli~ M. I<:ilmiste.r, ~ssiatant 

.November 27-, l97tl­

Board of Optoi~try 

.Attornoy General 

Military Optometrists ana 1-:ronactive Licenses· 

The contents of your letter of September ·11, 1974, and enclosacl 
cor.respondence·, .reveal the following factual situations J1. resiclent 
of Maine is currently a ca.rear ~ilitary office~ p.t:acticing optometry 
in the united States Army. The military officer actively practiced 
optometry in the state of Maine for s years prior to entering the 
Army. Pursuant to the terms of (P..L. 1973, c. 474) entitled "An 
.Act to Revise the Lawa Relating to the Practice of Optometry," 
the Legislature haa re·c:ently provided for· the annual renewal of 
licensure on an inactive as woll as active basis .. 

There is no statute, or rule or regula~ion promulgated by the 
Board o~ optometry which defines·the status of resident military 
opt.~etrists. 

Your inquiry relating to the classification of military 
optometrists who:are residents of !v:laine. illustrates the clear need 
for tne enactment of legislation definin~ their status as licensees. 

The a~plicable language of P.L. 1973, c. 474 {32 M.n.s.A. · 
§ 2423 (1) and (2) reads aa follows 1 • .. 

• ~ 

"l·. Annual renewal. Every registered 
optometrist pracrl:icing in the state shall 
annually, bet.or¢/ the first day of April, l?ctY 
to thct 'board a Jicenae .renewal fee not in· 
e.xce~s of $190 /as establisbed by the board under 
section 2567, lor each office location. 

112. • Nonactive license. Every··registered 
optometrist not practicing within the.state 
shall,· ul)On·payment·of an annual license renewal 
fee not in ·excess of $100. as established by the 
board, be issued a nonactive licenae renewal 
certificate. Saia fee shall be payable to tba 
board before the firs~ -day of April eac~ year. 
should a holder of such a nonactive license 
renewal .certificate d~sire to practice within 
the Stat.e. he ·shall so notify the board :l.n f 
-writing, including a statement of hia . proposed 
office location, and except as nereinafter/pro­
~ided, he shall forthwith be issued an active 
license·ce~tificate by the board." 
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Thomas.J~ Joyce Page 2 November .2 7 _ 1974 

In order to· 11paae muster O ao to constitutional requirem<.:u1ts of 
due process, licensing lawe must be specific, rational and ~air. 
If reasonable men have to guess as to their application, such lawo 
.a.re invalid and tillienforce~ble au an improper uee of the police 
power. 

There is.no question that section 2423(2) quoted above ·is fair 
imd 'impartial in content when applied to the residentoptometrist 
who is a retiree and seeks inactive status. . Inactive .registration 
statutes, whether the requirement of a fee-is involved·or not, 
have been upheld as a valid eJcercise of ·the police

1 
power. see 

Abelson' e 9 Inc. v • New __ q~r_!~1! State Bd ~ of O~-'~"?~~t;E;t: , 3 N. J • 
Super. 3 32 , -65 A.2<1 644: µ 91,i.9 ) . ,/ / 

.. · ,.· 
.A careful look at ·t:he legislative ·J:1.istory. oi .the enactment of 

P.L. 1973, c. 474 r~veals no indication that t~e uagisl~ture g~ve 
any considera~ion to the inclusion ~r omissio~'of mili~ary • 
optometrists from the ~revisions of our license ·1aw. Military 
optometrists remain in 11n0 man's land, 11 11censewi_se: were,···1t . 
simply a matter. of nomenclatur.e, and the military optomej!'rist,, 
whetber categorized aa.act~ve or inactive, gould be ·re~orea to 
active practice within-~he State upon_ payment of a $25.00 annual 
renewal fee, then no authentic hardship would exist. such is • 
not the case, however! Subsection (3) o£ section 2423, 'l'itle 32, 
provides that a nonactive licensee tor a.period in excess·of 3 
years must submit to a practical examination end successfully 
pasa same, as a condition. precedent to restoration to active 
status •. such appears t:o be a valid 'iegulation applicable to 
licensees who are, in fact, 1.run:,tive. 'l'he applicability o.f 
such a provisi~ to military optometrists engaged in active 
prac~ice seems remote. 

Lastly, looking at our.optometry IA,w :Ln toto; it. should be 
pointed out that aectiora 2426 provides, in essence, that annual 
coursee in subjects related to oi;>tontetry are requ'irea • by tbe 
Board for all licensees,· inactive as well as active. 'li'ailure 
to take prescribed courses means nonrenewal of licensu~e, 
unless a waive~ is obtnined from the Board. Section 2426 . 
ia further evidence that the Legislature aid not· consider the 
status of resident military optometrists, when 'it set forth 
license requireinents. . unless a iu:l.litary optomet~ist is 
fortuitou~lY. located at a military establishment within the 
State of Maine, he is liTtely to be foreclosed from ·being able 
to take courses established by the Board, and thue subject to 
lose his· license. To be certa·in, the Board could grant a 
waiver of said ~equirement for a period of 20 years or· the 
auration of the military optometrist' a career, whichever is 
shorter in period of time, but·this procedure would seem to 
defe_at the logical purpose of the :existing licensitlg law. 
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Thomas J. Joyce. Jr. Page 3 November 27, 1974 

• In swnmary. prior to the enactment of legi!:llative standards to 
govern the licensure of military optometrists, I would suggest 
tl'ult the Board continue to issue inactive licenseE to resident 
military Ol:)tometrists with the proviso -~hat said o:.:ito1netrists 
be ~ranted a waiver from the annual educational courses required 
by 32 M.R.S.A. § 24'26, ana further, that. said optometrists be 
exempted from the requirement of . submitting to a practical 
examination upon seeking resoration to active status ae set 
forth in 32 M.~.s.A. s 2423(3). 

PNK/ec 

PHILLIP )1. l<ILl'1IS 1:·lR . 
Assistarit Attorney General 


