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November 26 i 197'1: 

Governor I<enneth z~1. Curtis 

Jon A. Lund, Attornay Genera~ J.ttori1~y Ganoral. 

Additional :r.asueG to br~ t."liSolvo<l 1.~ega.rding the f;tc:.1·1:.e r~mpJ.oyn~~ J'..,:ibor 
Relation• Act and the Office of State EmployeG1 Relations 

'l'his replies to your lllemorandum datecl Augu~t 2, l97J?r, . con.c.?(.!r.ning 
the subject, enclosing a lettar dcit:ed ,ruly ll, l974, from .Hr. ca.rne)"alo, 
and referrQjng to a copy of os:mn.-3. I hava rev:Lewed all of that m;lteri~·J;, 
and I submit the following in .cesponsa to the quemtionr. thi:tre:i.n pi:f~­
sented. 

I understand that the l?eraonnal Dapar.tm~nt has pre~rcd s lifrl: o!.: 
permanent State employees showing: name, job t.i tle, agency ancJ place 
of erilployment, salary and home address. l further t1nderstand that 
this list has been prepared from the .various records in the Parsonnel 
Department and other agencies of the sta.te and that such lict was 
compiled for the purpose of ~mplemanting the new s·tat.a EraployQo Laboe 
Relation~ Aot, Chapter 9-B, ~itle 26. • 

I understand your fir.st question to M: 

Does the above-described State employee list con­
stitute a public record? 

Answer : Yes. 

1 M.R.S.A. § 405.provides: 

"Every citizen of this State shall, during ·t:.he 
regular business or meeting houcs :of all auch bodies 

h\ or agenciea, and on the regular business premises of 
all s~ch bodies or agencies, have the right to inspecrl: 
all public records, including any minutes of meetings 
of such bodies or agencies as ~ra required by law, and 
to make memoranda abstract.a· or photographic or photo­
static copies of the records or minutes so inspected, 
except as otherwise specifically provided by statu·to. 11 

. ~!'here does not appear to. be any atatutory proviaion which cloc:la:c·co 
that tho above-de■cribed state employee list, n9r any of the informatioll 
contained thet"ein, is to be ·confidential~ '.J.1he.ce doae not appear to bQ 
any statuto.cy provision which declares that the recorcla of' tha Personnel 
Department ·containing such information nor that the records of any other 
State agency containing any such information, are to bo confidential. 
Hence, the exception provided in l M.n.s.A. § 405 does not appe~r to 
be· ~pplicable. 
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Not all ,informati,on in tha filos .of a. Sta to mget'iCY :-- ,. t"lUlJJ .. :i.~;: 
recoras. 76 c.J.s., Records, § 1, at page 112 doclare0: 

"'L'he elemen·t:.u essential to constitute a public rocoi:;·d 
are, namely, that it be a writttiln mernor•ial, • th.at it b~ 
mada by a public officer, and that the officer bo 
authorized by law to malte it, but the authority of the 
officer need not be derived from express e,tatutory onact­
ment, and if authorized to make the record, it J.s nu·!: 
necessary that he should be required to do 00. 11 

1l 1hat authority ana p.i:iOl:' opinions ~f 1:.his Office· inaicc1ta thz1t ,,o•i::. 
all memoranda in t·l'le files of an Agency are "public recort10 11 ahd that 
cor:z:espondenca from one in his private capacity to an Agency.would not 
generally be a "public record." See 1961-1962 Attorney General'o 
·aeport, p. 82, 831 .19434"."1944 Attor11ey General's Report, p. ll·0· .. 112y 
Opinion of .Deputy Atto&ney General Fogg to MC. Royden v •. t:Jrown,· da·l:~t-1 
August- 6, 1940; opi~ion of Oepu·-ty Attorney General wost to M;,•. John 
P. Harriman, dated lday 4, 19621 and .... I' .... e-"-·o...._P=le;;;;__v=--•----·I--=la:...:c.t:.;n!,_tJ:_, 226 lil .. Y.S. 330 .. . . 

~is Offic~ has ~ecently iusuad opinions tliat a local t~~ asseioo~•e 
property record cards are public records. See momorandum of tho l\ttocnoy 
General to t.he State '!'ax Assessor, d~·ted June ll, 1974.. Lik'3Wifla, 
documents p.roduced b¥ tho Heal·~.h F'aciliti1111 Planr,ling and Cons·tr.ucticm 
service. see memoranduu,. f.r.010 :l:his Off ice to the> commiasiomu: of 
Health and Welfare, dated l~l:>ruary 14, 1974. We also have advised 
that the I~ine State Retirement System membership and retiremont 
payroll data .cequi:r.ed to be inada by that System are 1:>ubl:Lc ·rocorda. 
See memocandum of this office to n:xacutive Director, Reti.ram_on.t Sytrto1,1, 
dated February 26, 1974. Likewise, ~udget estimates. Sae memorandum 
of this Office to state Budget Officer, datea August 21, l.974. wahmvo 
·also advised that the Chief of State Poiice must allow tho pubJ.:Ln , 
inspect his list of lioGneed oparato.rs of games of chance .. 

rrhe information described as contained i.n the St.ute omployoel liflt 
seems to fit within the general definition of a "public.: J:.er:ord. •• 

I understand your second q1.1eGtion to be: 

Who is eligible to ~ae the above-,lescri.lJ<ld r;·t;~t:) 
aimployee list?· 

Answer: "Eve.ry citizen of this !Jtate. 0 " .. " 

Your third quostion s~oms to bQ~ 

Does any Stctte cffici,.t 1 have the power. to dony any 
citizen of this .sta·te the right to view public records 
during regular business houra on the regular lT~~ineea 
premises of the state agency? 
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Your fourth question appears to be: 

Is it iawful to limit availability of tht! list 
.permanent state employees to eanployee representation 
contenders who prove to the P'ELRB that they raprasent 
30¾ of the regular etnployeea in t:l proposed unit?· 

Answer, No. tf such a list is p~apared by tho State Employer, 
it is a public record and vie\iable by every citizen of this· State, • 
If such a liat is to be supplied to any employee x-ep:reoe11t.~t!01, con­
tender, it must be supplied to e,ll. '!'ha proposed limit.ntion. upon 
aupplying this list would favor the ~trong over the weak ana would . 
constitute unlawful discrimination in viol~tion of 26 M.R.s.z,. § 97~.-B. 

I believe that tne foregoing response eithmr di~actly and fully 
answers all of the ques:eions prosanted in your m0morandum of .1t1\.1gust: 2, 
1974, or that it renders tho r~rrnlinde.r ,~oot. l-Iowever, if, l-lfl:11,:i: yoi1 
have considered t;.ha contant::1 hlil:'eo.f., you desire fm:th~r af<1pliriontio\1, 
please advise me. 

JA!,:rnfe 

____________ , ______ ___,... 

,TON A. • T.iUND 
At·i:.orney General 


