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STATE OF MAINE 
Inter-Departmental Memorandum Date November 7 ._ 1974 

Fourtin Powell_, Reg ional Planner Dept. state Plannin~ Office 

.Fr<mi Jon A. Lund, · At·torney General Dept. __ A_t_t_o_r _n_e-=-y_G_e_n_e_r_a_l _____ _ 

Subject Building Line and Minimum Lot size Ordinances •. 

--• ----===============---=="--==================== 

You. have asked whether a municipality in Maine·may enact 
provisions in its building code regarding set back lines, minimum 
distances between buildings and min_imum lot sizes.· 

Our .response is that it would· ·appear that they· can.,. at least 
until a definitive r~~ing • of the Supreme Judicial court_. says other-
wise. . .. , 

~--<·: •. _:·::_ .. ::\-'_--;·:::-,_··,~~--:~o·_·b·~~~~-~-~-~-:j~i~~~~;~·,:~~em~~i~~s··:~o-···a·:_-~~-icip~~{°t; •. ·._s~e~ing·:~~--: • . . : 
• •• ••.•• enact:' the kind :.o~ ·o·rdinanc~· ·,in· question.~ . (1). doef!I ~uch·. an ordinance 

• ·, deprive." its·-:owner of_ h;i."s-· property. without· compe·ns1atio1-i- and thereby • 
•. violate the.·.Fourteenth -Amendment. of . .-the· constitution· of·. the United .. :. 

" ••• , ... _: s·t~te·~:-: ·ful·d·. Ai'tfb.1e'·:·I/:'·§·6;_"A ;Of··:·•fhe c~n~tit\ltioi'i •• 6:f° the: s°fa:te. ·of Main~;-.: .-:i···: 

. and (2) has the enactment of such an ordinance been authorized ·by the. 
Legislature of the State of Maine. . • 

._·:-. • • ........ ·-.-_:_:: ·, ·-.-_:-.:". • •.. :·\·· . . o:;•· ..... ... ;_.'..;_· .: •.• :·_,·: •. · .. :· . ...-,,_ . .-__ :•:, ,· . 
. • '•• . ·:' .=· .,_,: 

· .• -:_' · •• ····• .::>_ :~,i~:: C~~-s-t:i.tut.:i:on~lity· ·: ·;- · -.. _- .. _-"._··:: .: - · /:· ..•. _ ' ·· · :· ~~-:: ·: · .. . . :: _ _;-:··; ·: · 

', >:/ } it>, \ ' ' ~, ~~d~i:~i J ohs f~~,;ti;{ : • iis f;.;, }/ 1:h~ ;~l:Jai co~s~it',,:-' , • • • 
tion is concerned-,. it is clear that ·the· establishment of setback· 
lines {and by implication the establishment of minimum distances be
tween buildings) is a valid exercise of the police. power- and does not 
violate- the Fourteenth Amendment. In 1927, the Suprem~ court of tl'.ie .. 
'(JI_l~ted.S;ta,te~.so helq _ _-i~Gorieb v.· Fox: ,- 274·.u •. s_. 603, ·.608-:-19 _(1~27,)·~-

.:·· 's":i.x 
O 

ltioriths· • earlieir·; ·<the·:• court. had ··ae6idecr the. ·case • of· Euclid" v ;, • .. · : ._. •• · • ·''; 
: 

0

Ambier Realty° "c::"orooration;· 2·12· ti~. s~--03·6s·. (1926)', ~hich"sustained the' 
constitutionality of comprehensive zoning. In Gorieb the court ex
tended that ruling to setback lines promulgated in the absence of a. 
compreh~nsive plan, finding either.kind of ordinance to be a valid 
exercise of the police power . .!Q.• at 610. see also 7 McQutllen, 
Municipal Corporations, §24.541 (3rd ed. 1968). 

The supreme court has not had occasion to rule on an ordinance 
imposing a minimum lot size, but such ordinances, at least when part· 
of a comprehensive plan, have been upheld by state courts as valid 
exercises of the policepower. Clemons v. City of Los Angeles. 222 
~- 2d 439 {Cal. 1950); Giq noux v. Village of Kinq s Point, 99 N.Y.S. 
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2d 280 (Sup. Ct. N. Y. 1950); state ex rel. Grant v. Kiefaber, 181 
N. E. 2d 905 (C. A. Ohio 1962); see generally 9 McQuillen, supra, 
§25.140 a. 

B. state constitution. In 1925, in an advisory opinion 
to the Legislature, the Maine ~?preme Judicial court had the follow
ing to say about the es~ablishmerit ·of building lines: 

"The. we:i.ght ·of authority seems to be, 
.[sic, as to the comm.sl .that building 
lines cannot be justified under the 
police power, (12 A.L.R. 681. 2 Dillon, 
Mun._Corp., 5th.Ed., . ~ec. · 695._ 1 · Lewis., 

•. -:. · ,._· .-: ... :.· .. .-.. :. . . . Em,: Domain., -2d -Ed.~, S.ec. •. l,44a.), but •. · -~ ••• •• ... 
? ·.- :· =· . . .<.-_: :\-.:·:_' < .. ·::_.::_:.>:_'.:·</.\ in.ust. bei ~ccompi_isheci_· .. _hy_ __ the·•re~er~~se :-.'of ·./·:_~:-._' ... > .. · . ... ::·. _..' .. :•· 

-· • • .. , . • • ·• :- the righ~ ·_of ··em;i.neri_t_ Aomairi·•iwit~· ·corripen·_; .• -.. :·· · .. . · .. > - .·::,_:: ··: ·::· . .-·. 
: ... ·: . • •• •. . • . . ... satioil.. 11•• :o pinion· ·of the Justices.,· ··l24 -· ·, : . ·-: , • •• 

. _.- . -··. _. _-_ ... • ... -. .'>. · . .. Me . .- ·so1; ·sio :_.(1:92s} ·.:-- . • ..-· :••: · .. • • • • 
::-.-_; ••• ::: :: . •• _;·. '. >~-: ,_: :t: _·:_ ... \.<::·~ .. ·.:-·./'·: .. _,:_ ::"i·,:.:'.,:,.':: ::•· _· .. \:\i ·>·: :;_i::-:.: .... (_: :·:.>~ .·• . . :> _:-;' ·-::.-: ..... _>:-_:_., ·: '_::"_.· • .• . ;' ·/.:= .·· .. :·.,· '·, .. ·= .· ''.'. , . .. :-:. _:.;' ·. :· .... :• ... 

This single sentence· appears "to ··be the· orily·· uttiir•ance .-•of···the Law:' -....= · · .· .:: 
_ ~our.t_ w~ich .could in any. way _be consid7red. as ·.vuarely ~nterpret-:-
.' ing ~tJ.'cle I ·., _,. §~-A: ._of. the_: s~ate Const1.tu~1.on, . but _· :j.t . is ~raught 

·. : witb, .· t,r.ob.l~ms ~-••. • ,: ·-..- • .... ·-,':, :< .- : ..... :_-: .. _- ,·.-:·, ....... --.., . : .· _ · .. : /.- ... : .··. ·.··, .. ,: .• : ._·. ·_. ·._ .. •.•. ·_. : .· • _. . -:-_ . , 

.. ' .. ··:: .. >·)'·::_·.<~h:~ -·:~~it .·.:bb~i·o.~:: ~~~f-~i-~~l~Y:. -p~e-~~~t~~\ ~Y-· .th.e".·.·~~rit~n~~ . i~.: th~t··· ·;-;_::,;: -::_::.:~ 
:~ --=· if .4~'.~~'_--:not :\rrdiqat·~ ·:~h~t~_ei:. i ·t ~--is .. ~e_1l7i~g . _as :· ·a .: __ b~:s·~s . .-·,fo .. r :'·1_t~' .~ol-d~_: _ ·, .: .·:_·_. 

ing, :·on the Federal 'o'r ·state:-coni:it.fb:ition· (or· bothr .. To · the·· extent.: • ... ::· ; 
it r_elies on the -·former., it can. clearly be said to be no longer the 
law, since Euclid and Gorieb conclusively terminated debate on that 

. . . . . - : ·.: .. :· .' ,: . . • . . . • ... . .. 

!/ In' ·Town of Wind~am ~,: . .. • LaPoinf.e--• .'-: 3o~ A.2_a_·.·-2·as~·-.. '.:29i.'• .(M~·· .. :·197.3)',,_·. ··.··<.·:-
the _· cou_rt characterized its ruling ·.in Town· o:f-·waterboro ' v .. • . • ·-· 
Lessard, 287 A. 2d 126 (Me .. 1972) as holding that the establish
ment 9fbuildi~g lines· was "an area of regulation not justified 
under the police power. II As will be seen in section II., infra, 
Lessard held no such thing, the issue there being solely whether 
the Legislature had authorized the ordinance· in question and· 
not whether the ordinance itself was unconstitutional. Having 
decided· the former question in the negative., the court never 
reached the constitutional issue . • • 
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point sh~rtly-thereafter. To the extent that it relies on the 
state constitution., it must seriously be quest~oned whether the 
court would reach the same result today. The aut~9rity on which 
it relies is either out of date or off the- point /:I That being the 
case, the position which :it adopts -is now distinctly in_ the minor
ity among the various state appellate courts which have had occa
sion to rule in the recent past on the point. 

"The majority view., at least now if not 
formerly, is that the establishment.of_ 
·reasonable setback. or building lines 
constitutes a proper exercise of the 
police power., since they tend to pre-

••••· ~· .. •. Ser_ve. -t;he ... public .. health; · ·ad~_::to -~the · •. ·. . . •. . 
• __ :,_: >>::·· · _: _:,·.:/·.;< > .. · ·.: .. ·, _'._.-..... _. s-afet-y·_~f;~m.>~ir~ ;i.#~, -~-e~h_a~c~·-.:th_~ ·_ pµb) .. ~c:\,'.-' _.:-_ ' '··._. .-· .... ,- _ __ •. •. : .. • 
·-·.· · -. ·. ·. ·- · ·.,· ·· :·· •• • • .. ··· _ welfarEf:):iy\bet~E;:1:i;-i-ng·: ~iving:::condit;i_o:qs .... ,.·. ::·. • • 

, .. ·.-· .:.: ·,- ... . . " ,and' iricreasing:· '.f:he-- "general _:prosperi ty\"i"· .":_ '. ·.· ,·.-," 
• = :·. • • • • . . . .. ..: . _. . of.· th~.:·neignbe>rhood. ::·. TherE(:. is.· no _·phys:-_· . •. . . _. : . •. ·'.°. . . . . 

-·: .. -·_: ,·-':: ,.:···:. ·._· •. : • _ ::=~ ·.::-:.::":.; .-t~~D."._:.J~~irjc1::·~(:RrP~.·r..'.l:Y .;<:-ini .. :_a. :l~ga~---: s~~se.:~_-• • . .- .. -·.::O:: .. :~~ -:: .•. ::-' .. /:<.-···:, . 
• , .... ·:!;-·' ... _... • • •• • .- iri ·the'· imposing· ··of s·uch. line·s;. ·although·_.· .- ••• . • •• '· -..... •. ·--:·· .-

the· owner _is deprived of part of his land 
. .. . :-:.: for. the purpqse .. of.-.building .. 1!.:.;· ·7 McQU~lle·n,· 

.. :- .. :··.-: ':· .. : -.. · ..... , _··.-.r,iiunicipal·.corr.·10rations,,:§24·~541·,(3rd.Ed. • .. •. ..· .. ·: . 

••• t•,,·· '.\-} : ;::): : 1.9;~~1::,;:::,: ::. :· • y ?< :_: / : ·: .• i .• \, : ... ·.·· •.· .·•·· · •· .•. . -•· •• 
,.· •. ·· .:.In-: qonsiequerice.·.,. ~~- may.':·w~-11 _be ·;that-: if ·:squarely .,present~d: .with -the · .. . -,.: ·:. 

• • 'constitutional .. _issu~ today :_·.nearly fifty years sirice·· its. last '.ru1~·. 
ing - the cour~ might ~ell be persuaded to reconsider ·its position~ 

y The sentence relies on an A.L.R .. article based on · a series of 
cases subsequently found unpersuasive by the Supreme court·in 
in Euclid, including one (Eubank v. Richmond, 226 u. s .. • 13.7. 
(1912)) which was actually distinguished by the court in Gorieb, 
supra at 610. Its second citation· is to a section of the old 
Dillon treatise on Municipal corporations which says only that 
setback lines may not be· used for aesthetic purposes. The th~rd 
citation is from an edition of the Lewis treatise on Eminent 
Domain which can no longer be found. 

•.. u 

' .. 
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-II.. statutory Authorization. Two year.s. ago., the· suprercie 
court held, in Town of Waterboro v. Lessard, 287 A.2d 126 (Me. 
1972)., that a setback· ordinance, enacted by a town in 1958, had 
not been authorized by any state statute, an~-in particular, by 
30 M.R.S.A. §2151(4) {A)., a statute authorizing municipalities to 
enact 11police power ordinances 11 for various pur.poses including the 
design, construction and maintenance of J;mildings.. The basis for 
-the court I s .ruling was. that ever _sin<?e its 1925 opinion., • supra., 
casting.doubt on the constitutionality of any statute authorizing 
the establishment of •• .. building lines., 11 the Legislature has been 
careful not to enact any laws which purported to· do so. Thus, 
30 M.R.S.A. §2151., originally enacted in 1939 and amended sev~al 
times since, cannot be interpreted to. have authorized something . . 

. ... . :: . . · which.. the . Supreme C~1,1rt·. had forbidden in 192:5,. Thi Si. i.e.. probably·- • .. • . . 
• -·~---. ·.,· ·':,: ;-:.-a,:.:·::E'air- -:'.riiadi~gi'.'c;,f ··.th~: •. et:i:i'tiite·'..,'ai:icfi ¢Onstl tut~s·--·the."· ha.r~ow.: holding .. ;:_·." -~·· ~:::c :_: 
~t-·::_ ':·:·> • o~.- tii-~--~-~s·e :·;,:,,.-_-~he:_-~~-~~:'.:of···wat~rb_o~·i '.s·:_se~ba_c~:··.ordi~anc'e·_. was_ -~ot::-> > .. °::.:: \'.··: 

• ' •• authoriz·ed by· 'section .215·1-: :· As· indicated-supra,' at ··no:te 1,, the • • ' • 
, • • , court. did not .·:r:eopen .th~ consti'tutipnal"issue·. itself .. • .... • • _·. ' •. · · · 

.'.·,,/'·.~ . .--· ·.: .-•• <·\/.';i:.' 'i~·:'~;~id/:;;-~·iJ}·{f~~~j~:;:;?iiJi·; ~-1/i·~~i·i~ii/ --~~t~i~~~-;hf··q~~--i-t{·~; .. · "' :~';'.-

.l of statutory authorization were it not for-the actions·of-the Legis-
. latur~. and• the. elector.ate (subs~quent to ~he enactment of the Water-· . 
:· boro .' .• _cfrdi·n~nce) ·. iri:.co·nferring "horn~-, rule .. •• on·· Maine · m\1r:iicipalities,. • • ••.• . • 

. . • .·.:< > :_ thr.ot:igh · the: enactment·.ot" -'.new ,Artic'le', VIII.:.A t'o- the Maine' Constitu- • ••• :-. ; 
: .-· • ·: ,· .... •·.·.:~- ,;, ... ., .·· .·.-: ·-·,•· .·.,:.,,· ..... . ••·• . . ~--··· • .. · ...... • .. · ,·. ·. . . · . ·• · 
., .. ,· .. • . .- tion-·in··-1969.' -Th1s · amendment prov-ides•·. · .. ·._/ ·:: .. :, · .. : .. . . ,.'. · 

:, .... _ .. .. - .... :· ::~ -~··· .• ::·: • •• _:: .. • •• ·:_i_ • •• ,•·.·-~.; .. , . :·, • • .... . ::~. ·.;--·· ••••• • :. :. • •• •--·.-. ~··: ·:-.· :: ·:·::_..·•.· ·' : · . : · ~ •• ·'"•-•• • •• • • • · _:-· ··:. 

_.,_,. • • i •• ~: -• .-. : • ••• • -. .-.... --~.- ~-: .. :· .. ~·~h~. 1nii°abit~t:'~·-:·;t ... ~iii .. ;~t1l'~tpaitty.- :i<_> _:.. a· ·_.: .:. / :. 

shall have the power to alter or amend 
·their charters on all matte:r;s., not pro
hibited by constitution or general law, 
which are local and municipal .. in charac
te;i::~ ,_: -:· <_,-·:. :.; .. :·-_: __ ,'._. .'i .• _-. __ :_,::: : .. ,.·::: ..,"·.·_ >"·' i: -• :_ :~· . ::::: • .- .\.·. 

The Legislature shall pi:"escribe.tbe 
procedure by which tbe ·municipa_lity 
may so act. 11 

Pursuant to this provision, the Legislature, in 1970., enacted the 
~ollowing statute: 

~•Any municipality may, by tp.e adoption., 
amendment or repeal of . ordinances pr by
l~ws, exercise any power or function which 
the Legislature has power to confer upon 
ft, which is•not denied either expressly 
or by clear implication, and exercise any 
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power or function granted to the munici
pality by· the constitution., general law 
or charter.". 30 M.R.S.A. §1917. 

Whether the Supreme Judicial court would rule .. that the home rule 
provisions now authorize ordinances dealing with building ·lines or 
minimum lot sizes is not clear., and.until the question is squarely 
ruled upon by· the court, the legality of s·etback ordin.ances wou_ld 
not- be free from doubt. we reiterate., h_owever., • that the prevail
ing·• view under recen'!: authorities is th~t such ordinances are· per-. 
missible. 

i . 

. • . ·- · · · /JON A .• :1'UND : . • · . 
I :• • . . ·· : 

' . • . ~ -
o • ~ '• • -• • • • I • • ' •, • • • • • .. • • 

. '··: '·.-"·. 
• • ;I •• • • • • ■ ,. ,, • 

·,/_Attorney ·G~neral ••• .• ._ ·/ : .: __ 
••• .. · ••• '·: .. .. . :; ... 

·:·:•:": . . . . . ~ 
.• ~. ·.. . . •. • . . • _; 

. ~- .. -. . ' . ' ' • ' . .. •• . . . ,- ~-': . . ' ' 
• :. ·, · ' I • • ••• • •• 

... :: . . : .· . • •,· '::\· ·: ··. •'. . ... 
.. . . -~. . .. •._. .. : ·.:. •' ' . . . ' 

.: •• • ·.\- · ;,, •, ..... ·< •' .>·•,_\:~- . 
. . ,, .. •. . ': .. ', ~. 
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